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and although the capital of

this territory is far removed
from great commercial centresbentrescentres
and thothe legislature unaided by
any great legal minds a few of thothe

memorialists alone excepted
and without access to legal libra-
ries still wowe venture the assertion
ttthathat this code will favorably com-

pare with any code of laws passed
by any legislature whether state
or territorial
it is also said by the memorialists

that the powers granted to the mu-
nicipalillelpalpai corporations ameare monstrous
for oppression and tyranny and
thetile ordinances or laws adopted by
such corporations are 0oppressivep
vexatious and arbitrary

these municipal regulations in
the main were copied from
those of tilethe cities of bos-
ton new york philadelphiaanyand chicago and are in every re-
spect quite as wholesome and liber-
al

doubtless these regulations have
seemed oppressive and vexatious
to somosome classes

no man eereler felt the halter draw
with good opinion of0 the law

but how and in what manner
these wholesome municipal reg-
ulationsions can vex or oppress the gen-
tlemen

enton-t
who signed the memorial

they do not explain and we will
not be unkind enoughenough to suggest
it is also said that these munici-

pal corporations or governments
so established by the legislature
aroare unauthorized by law with
what propriety can this be said
when congress has fully ratified the
samesaine not only by falling to disap-
prove but by a direct recognition
byby subsequent legislation see aclaciact
of congress of 1867 volume four
teen united states statutes page

which among other things3 de-
clares that all these corporations
through their respective corpcorporatedrate
authorities may take the title to the
landsands and lots and holdhoid the same
inin trust for the people of said cities
to be conveyed under such regula-
tions as the territorial legislature
might provide again by act of
julsjulyjus 1 1870 volume sixteen united
states statutes page congress
recognizes the validity of thetile salt
lake city charter and confers upon
titthee municipal authorities thereof
additional power that such legisla-
tion is both legitimate and proper
in all well regulated communities
let the statutes of all the states of
our american union attest and the
many wellwelivyelleli governed cities through-
outut the land bear witness true it
isis that many of these municipalmunicipalitiesties
have been peopled throughout this
territory and the propriety aandnd
necessity for thus massing the peo-
ple is readily explained

the early settlers labored
under many hardshipsi and dis-
advantages which are not now
experienced they found here
wild and rovingboving bands of indi-
ans whose principal pursuit was
theft robbery and murder and
who when opportunity permitted
indulged in taking the scalps of the
defenseless settlers these facts more
tthanban any others forced the people
to settle in close proximity to each
other that they might more readily
and effectually fortify themselves
against the attacks of the savages

for these widelyvidely separated settle-
ments some local government was
necessary the ordinary municipal
form was therefore adopted
the memorialists further com-

plain that the legislature has can-
toned out to ssomeome of its favorite ci-
tizens timber water ac this has
never been done to the extent
claimed nor liashas the legislature
ever attempted a disposition of the
sosoil or init any ototherherwayway interfered
with thetile rinightsrights0 lits of the general go-
vernmentvernment or individuals

until about the year 18681668
the people were all squatters
as the land was not prior
to that time subject to entry
and sale the wood and timber of
the territory was all found in kan

inaccessible to the settler
without a large expenditure of mo-
ney and toiltoll and for this reason the
legislature in some cases thought
it advisable to induce men of means
to construct roads and build bridges
in the kenyonskan that the people
might thereby have access to wood
and timber hence these grants as
a remuneration for this expenditure
the granteesgranleesgran tees were permitted to col-
lect toll of the persons using these
roads and going into these kenyons
for wood and timber

experience has shown the wisdom
of these grants as both individuals
and the general government have
been thereby benefited as this terri-
tory could never have been settled to
aaany extent without the use of such

materialsin ri s as were thus brought
within the reach of the people
seeking an existence on the public
domains

the increased facilities for
travel and the improved roads
have induced tilthe reperepealilofof mosta
these grants it is also saldgaid thati
the legislature has neglected to prpro-
vide

0
for commocommon schoschoolsois

this statement is without
truth asai willviii fully appear by
the examination of the very
wise and liberal sellgelischoolool law of the
territory approved february 21
18681808 and found on page 25 of0
the laws of that year which law
provides for a general superintend-
ent and trustees for tilethe different
districts giving thempower to levy
and collect taxes foxfor schoolool purposespurpose
in their respective districts and
whose duty it is to report annually
to the legislature of their doings in
the premises it is also said that
the properproperty otof deceased persons isconfiscatedby law confiscated and placed in thesiawPerpetual Emigration fund this
statement also is wholly unfound-
ed ilslisas the law referred to prOvIdprovides69
that where a person dies or ab-
sconds leaving property ancitoand no
legal claimant is known the judge
of probate shall take charge of tthee
same and have it appraised mak-
ing two lists of the property so alap-
praised one of which lists the said
judge shall place on file in his of-
fice and the other hejie shall deliver
withwith the property or tiletiie avails
thereof to the treasurer of the
emigration0 fund theretoto remain
until called for by tilethe person en-
titled to the same when the said
judge shall draw an order on said
treasurer and he shall deliver said
property or money to such person
on proper proof that he is entitled
to receive it

and the law further provides
that any person failing to comcomplyTI1
with any ofor the provisions of thisni
law shallshail be subject to dam-
ages and be fined and imprisoned
by aniany courtcoutt having competent
jurisdiction of the subject

in 1854 the time of the pas-
sage of this law this creemi-
grationiamtion fund was the inmost
solvent if not the only sso-
lventmoneyed institution odthe terr-
itory and the legislature probably
considered this the best depositdepositoryTfor ssuchsuehuch property or money I1withV i it
the same propriety it might now
cause such tiexiedepositsposits to be made in
acc national bank we can see no1110

hardship that can result tarotthroughgh
the provisionsprovibensvixens of the law but time
liashas shown its wisdom and benetibenefi-
cence as the books of that institu-
tion show that such money and
propropertyarty thus deposited have been
fairfairlyy and honestly accounted for
and paid over with interest when
demanded by the person or persons
entitled to the same

it is also urged that this property
isls taken in disregard of creditors
and heirs wowe would suggest that
the words legal claimant must
include both creditors and heirs
and this construction of the toterm
has been uniformly followed in
practice

it is said that the law of
Decedecemberjuber 1852 found on page
34 of the statutes of utah gives to
all courts of the territoryory equal
jurisdiction in both law and equity 2

and that justices are thereby given
unlimited jurisdiction in equity
this statement is wholly without
foundation by reference to the
statute it will be seen thatbilat the
law referred to can in no pasecase ap-
ply to a justice odtheof the peacepeace but
only to a court of recorddecord the leglegis-
lature

is
leaving defined the jurisdic-

tion ofaof a justices court see page
laws of utah 1870 justijustljusticesjusticecP

act
the memoria lists say further

that the power given to ajusticejustlee of
the peace is monstrous 11 in that it
permitsts him to decidedecide matters
withoutut process and to act as arbi-
trator in certain cases and
sections four and thirteen of the law
found on page 13 As a complete
answer to this it may be said that
these sections give to the justice
such power only on tiletiie agreement
of the parties in interest which
makes this exercise of power onba the
part of the jjusticeustice a very harmless
matter

but a conclusive6 answer to
this charge is found in the fact that
these sections are repealed by
the law of 1870 found on page

of the statutesstatutes of utah
it is also charged by thetile memo
riahauptslists that the jury law of the terr-
itory is complicated and burden-
somesomeI1 and camberedcumberedcumbered with so much
macmachineryanery that to obtain ntn

el in any case not justly subasubjectpet totb
challenge would be very difficult
and thus the right of trial bajurby juryjurs is

in jeffect denied and that criminals
dovigoviunpunished the
people are unprotected

in answer we would say that the
only law in norceforcegrce on that subsubjectjeetleet in
thaethag TerterritoryTerriiltereltertaryX is founfounda belp amI1
aandasisasas fafollows

I1 lanctlance1AN acal11 i

to amendarmend an act defining who amexarearem x
empt from serving on luries and pres-
cribing the inmodee of procuringur g grand aand
petittit jurors andd jujunesUs for districttrietbrict courts
and forothereppupurposes approved january
Sl I11859 appapprovedv february 18 1870MO

SEC I1 poB it enacted zybv the
governor and legislative assembly
of theileilgtie merriuzeizet 0ofo utah that boebee
eions five six anandax txtantenn otof the act defining
who are exempt from serving on ju-
ries and prescribing the mode of procuring
grand andanroansopetitit jutaroraors and juries for district
courtscourte and forsor other purpurposes approved
january be and the same hereby
aroare repealed and in lieu thereof the follow-
ingI1ng beDO enacted when a district court is to
be held torfor a district andlind the judge thereof
is reliably advised that the ends of justice
will be materially promoted by so doing he
may apportion the jurors both grand and
petit between two or more gocountiesunties of his
district

SEC 32 when a district court is to be
held whether for a district or for a county
the clerk of said court hallshall at least thirty
days previous to the time of holding said
court issue a brittowrit to the territorial marshal
it saideaid court is to beba holden fora
the sheriff of the county in which said
court isto bebl held if said court laIS to be held
for a countcounty specifying the time and place
of holding said court requiring him to sum-
mon eighteenteen eligible men to serve as grand
jurers andeighteen eligible mentomen to serve as
petit jurors

SEC 3 upon the reception of said i

writ the territorial marshal or sheriff as
the case mavmay be shall iroeIrocproceedeed to the office
of the clerk of the county court of the
county from which jurors are to be sum-
moned and the said clerkcleric shall in the pres-
ence of the officer thoroughly shake the
tickets previouslyLy delfdelIdebiteddepositedted in a box arother
safesate place of depositdepos and draw
promiscuously the numbernumbs of jurors requir-
ed to be summoned from uchsuch county torfor
grand jurors and for petit jurors keeping
separate lists and those drawn for grand
jurors shall be summoned fortor grand jurors
and those drawn foytor petit jurors hhall be
summoned sortor petit jurors which list shall
I-

I
be signed by the clerk and ollicerofficer having
balsalsaldsaid whitswrits and filed in the office of said
clerk

SEC 4 the court mchall out of
the list summoned as grand jurors fifteen
eligible men to serve as a grand jury pro-
vided itif from any cause there shall not be
in attendance upon the court of those sum-
moned for a grand jury enough to make
the number of fifteen the court may order
thepanel to bobe made up of those summoned
for petit jurors or from eligible talesmen
summoned from the body of the county or
district as the case may besbetbe and notpot from
the bystanders

thistilis law is substantially a copy
of the jury law of many of thetile
SLstatesate and has been found ample
for all purposespurposed

the memoria lists further com-
plain that the legislature liashas
elected a set of territorial officers
who acquire and hold their of-
fices inin a manner contrary to thetiie
provisions of the organic act

the officers referred to armare the terr-
itorialritorial marshalmarshai attorney and others
who are alleged to have been 0elected
by the legislature evidently anant
offenoffenseoffence of great magnitude in the
eyes of the memoria lists can the
memoria lists who claim to be law-
yers

aw
candidly and seriously urge

this obobjectionlection in titthe facoface of the
very plain language ofjudge chachasechabe
who in the case of clinton vsvarnearnen-
gelbrecht heretofore referred to
says

it is insisted however that
thejury law of utah 1is133 defective in
two material particulars

feirstfirst that it requires the jury
I1list to be selected by the county
court upon which the organic law
did not permit authority for that
purpose to be conferred

second that it thejurors
to be summoned by the territorial
inmarshalarshal who was elected by the
legislature and not appointed by
the governor

we do not pperceive how these
facts if truly alleged would make
ithethe mode actually adopted for
summoning the jury in thistills case
illegal

but we will examine the objec-
tions 1

in the first place weve observe
thatilat the law haslias received thetile im-
plied

m
sanction of congress

it was adopted in 1859 it haslias
been upon thetile statute books for
momemore than twelve years

it must have been transmitted to
congress soon after it was enacted
horforforiit the duty of tiletiie seesecretary
bf the territory to transmit to that
body copies of all laws on or be-
forefore the of the next december
in each year

the simple disapproval by con-
gress at any time would havehaxe an-
nulled it it i1 t no unreasonabletinference therelothereforere that it was ap-
proved by that body

if then these offommmeersofficers leavehave
beenseen elected by the legisla-
ture as is claimed such elec-
tion does not appear in thetiye
opinion of ludgejudge chase to be I1ille-
gal

ilelielle
gai but having received the im-
plied sanction of congress may be
I1inferredberred to bevalbe validld

tilethe memorialists assume that
because the probate courts
are giveniven jurisdiction in civil and
ccriminalminaiminni matters the rights otof
the district courts are there
bybyjabridged and as a piecesfeces
saryfary sequence the courts
are hostile to each other and for
that basoareason thatheur administration of
lalaw has fallenfailen intointer utter disorder
and confusion

it is true the probate courts
are by statute given this juris-
diction concurrent with the
district court and as we have al-
ready shown such jurisdiction has
supplied a want for meeting
which no other adequate provision
has been made but how thothe fact
that the exercise of this jjurisdictiondiction
bby the prprobateobatoabato courts can legitim-
atelya elyels creaereacreatecreatot hostility between the
didifferentfirt trtribunalslb we fail to under-
stand when we remember ththatatthethe
legislature in giving to tilethe pro
bate courts this power has made
them in every respect subordinate
to the district courts giving to the
said district courts supervision over
all inferior tribunals and also pro-
viding for appeals in all cases from
the probate to the district court
and it is found by reference to sec
4 of the judiciaryv act page 29
that the legislature reposed such
full and completocomplete confidence inin he
learning ability and honesty of
the jjudges of the district courts that
it trustedin to them the important
duty of reporting to the legislatureLegisla turetutee
such omissions imperfections andarid
evident diacrediscrepancies as should fall
undertinder theirthein observation which
alone would seem to acquit thetile
legislature of any desire to deprive
these officers of any of thetiie power
and authority delegated to them by
thetiie federal government

weve have endeavored fairly and
candidly to meet thetile objec-
tions urged by the memorialists
and in our judgment havebaye fully
exonerateexoneratedct the legislature of
this territory from any and all
charges made against it we
think we have shown that
none of the evilsehll complained of
exist init fact it would bobe stranstrange0e
if upon a criticcriticalil examination of
thetile statutes no imperfections could
bobe found but wewo believe them to be
faframedmedmod with ordinary leglegislative in-
telligencetelltelli gence

thatthab some confusion exists init thetile
administration of the lawsaws of utahfitall
is undoubtedly true but that thisfill
confusion is the result of anylily de-
sign on the part of the legislature
to enact gunjunjust and oppressive laws
or to failfall to enact salutary 0ones
can our opinion be truthtruthfullyully
asserted we deem ifit our dutyut to
addadda1 that twethe unsettled coilcondition160 0
affairsjustleeinit the adminisadministrationtration 0ofjus-
tice

us
inill utah Is cliellchieflylefly if not al-

together due to the construction
placed on tiletiie statutes by the dis-
trict and supreme courts of the
territory they heidheld the jury law
to be invalid and inill efreet establish-
ed a new law by a decision of the
court placing the selection of tiletiie
jurorsj brors entirely inthein the hands of the
united states marshal

this manner of selecting jurors
was decided to be erroneousUS bytheby the
susupreme court of tilethe unitedrecilesacsanstatesti inn the casecaso of clinton
vs engelbrecht and hadbad thetilo
efreeffectct to destroy thetiie validity of
all verdicts rendered by aury inin
thetile district courts from thetilo time
wilenwilu tilethe decision was made until
itwas reversedby the united states
supreme court extending over a
period of about seventeen monthshs

thistilis erroneous decision 0ofr thetile
courcourtthasilaslias unquestionablyquestionablyaliall produced

disorder and confusion 1 they
alsoaisoso decideddeemed that ththeyeyverewere uni-
tedtedtod states supremerno and district
courts and refused to allow tiletiie
territorial officers to perform their
duties in connection with said
courts this decision has alsoallo been
reversedrevemd by tiletiie united states sup-
reme court in the case referred to
but much irregularity hiin legal pro-
ceedingsce wasvvs induced thereby

theychavehave also decideddecided that
probate courts havehate no
excepting in probate matterst this leaveselves the territory with-
out proper protection by judicial
authority which certainly is pro-
ductive of great hardship as well
as disorder and confusion

A caseease involving tiletiie ques-
tion of the jurisdictionur itio 1 boff thetile
probate courtcour wwasla13 appealedippe t1cd to
the supreme court of the united

I1 states some two years ago and will
soon be reachedreadied for trial when it is
to be hoped this matter will be adlful-
ly settled we aroare firmly of the
opinion that when these vexed
questions are decided by the su-
premereme court of the T
tietheibeube confusion audand disorder com

of by the memoria lists avill

Gr exist andie respectful
ly13 protest against ankany legislation on
thetho part of congress which would
abrogate the method of obtaining
jurors by lot from the body of tiletilo
county and which would provide
inthefor n fromfromad particular
class of personspersonsasas beinbeing e
berous to the ilveslivesives libertiesjijaks and
property of the citizens of thetile erlurlten i
tory

we deem it notnoe heniss to con-
tradict thetile aaassertionertson so widely pub-
lished and lately uttered oilon thetile
floor of congress that the courts es-
tablished here by legislative enact-
ment are wielded in the interests of
despotism that voters are intimida-
tedted and overaweoverawedoverawedd or that anylnor9 class
of citizens are by thetile civil authori-
ties excluded from any of thetile rightsZ

privileges and arperapperapper-
taining to citizenship cl- ewelewelsewheres I1tore
we assert thatentireen tire freedom afreof re-

ligious and political opinion exists
and that the most unlimited li-
cense of expression goes unchecked

whatever errors may be charg-
eable upon the body of the peopleit
is evident to us that they counte-
nance no known encroachment up-
on tilethe inherent rights of their fel
low men

in conclusion we desire to reassert
in strong terms our unqualified be-
lief

be-
her that the legislature of utah in
its past history has endeavored to
enact wisevVe salutary andabid just laws
and that it has never sought to con-
travene or setfeet at naught the federal
authority if it has failed in its ef-
forts to meetwisely all the demands
of lelegislation eliat failure has re-
sultedsuites from the inexperience of thedobilawmakerslaw makers rather than from any de-
si

do-
sikiretoretoroto unfairly discriminate between
different classes in the coancommunityI1unity
that its statutes will compare favor-
ably with those of any other terri-
tory will sufficiently appear to
any one whowiio will take the trouble
to institute tilethe corncomparisoni

with P ofpopulation and thetho
addedneeds ofaof a
kywe e do not doubt that existing stat-
utes will be modified and new laws
enacted init order that thetile rights of
all classes may be protected

in view ortoft
I1

je ng facts we
the underundersignedundersignersigned petitionerspetitioners mem-
bers ofor the legal profession and
business men residing inin the territ-
ory of utah wouldwoul respectfully
and earnestly protest against tiletiie
jecreceptioneption by thetile senate and
hobehouse of representatives of
tiietile memorial tota which we have
alluded we thus protestprotebetfet becausee
we know howliow baseless are its
charges how unfair itsita deductiondeductions
how malevolent the intentions of its
author As lawyerslawyerswewe regret theatthe at-
titude assumed by the united states
courts in utah because that atti-
tude efiactually blocks the wheels
of justice and gives practical immu-
nity to crime we prefer to do busi-
ness 1if we can do it fairly but we
will not seek our own success inill thetile

I1 destruction of thetile kightsrights of others
deeming the existing laws sufficient
for the protection of society if prop-
erly enforced we protest against thetile
interferenceliteritterference with thethemin which tilethe
memomemoriarealistsrialists demand I1

As citizens weve protest against11 1iineinc1st
any legislation of a ztdestruc-
tive

r
tendency illin view of the vast

financial interests which would
suffersunner from suchquell an

the intinterestserets of good 0order and
gairfairfair dealing and of that farfir meachreach
incing commerce which would have
peace in all our broad dorndoindomain11illlil 1 and1 id
which would bo the first ilto hufler1

elispibr
were all power to punish crime
wrested from the people and given
OVoveror to aliens and strastranger as thetile
memorialmemoria listshAts evidently desire wowe
ask that the prayer of said demor

bobe refused
while thus protestingprotecting against

any illlii advised action oion the part
of tiletilo law making power of thetile
general government WGwe would
respectfully suggest that tiletiie ap-
pointmentment ofa commission empow-
ered to visit utah aandnd to fully in-
vestigatevestigatogate all matters of complaintcomplainty
would further thetile ends oy justice
and meet the afapproval of eversevery
worthy citizen
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