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AD CHLOEN, M. A.
Fresh from Her Cambridge Examination.

—

Lady, very fair are you,
And your eyesare very blue,
- And your hose;
And ysur brow is like the snow;
And the various things you know;
Goodness knows.

And the rose flush on your check,
And your algebra and Greek,
Perfect are;
- And that loving, lustrous eye
Recognizes in the sky
Every Star.

You have pouting, piquant lips,
You can doubtless an eclip:ie
Calculate;
But for your cerulean hue,
I had certainly from you
Met my fate.

It by an arrangement dual
I were Adams mixed with Whewell,
Then, rome day,
As a woner might come
To so sweet an Artium
Magistra.
MORTIMER COLLINS.
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JURISDICTION OF PROBATE
COURTS, ETC.

Opinion of Hon. Z. Snow, Terrltorial
Attorney-General.

ATTORNEY GENERAL’S OFFICE,
SALT LAKE CITy,
February 5th, 1874.

Honorable Orson Pratt, Speaker of
the House of Representatives.

Sir—Your communication of the
4th inst. came duly to hand. You
say the House, on the 4th inst.,
passed the following motion—

‘I move that theHon.JudgeSnow,
Attorney-General for this Territory,
be requested to furnish this House
with his written opinion on the ju-
risdic¢tion of the Probate Courts of
this Territory, and such other mat-
ters of legal jurisdiction and alleged
malfeasance of “cerlain officers,
charged by his Excellency the
Governor, in his special message
vetoing the memorial to Congress,
against the Legislative Bedy, as
encouraged by them and practised
by the various officers of the Terri-
tory.”

By this ‘motion it is at once per-
ceived that, to understand what is
desired, the message must be ex-
amined.

His Excellency the Governor, in
his message, uses the following lan-
guage—

““And in view of the fact that I,
as Governor, required as I am by
the Organic Act, and by my official
oath, to see ‘that the laws shall be
faithfully executed, have been con-
tinuously Zconfronted with open
violations of the laws of Congress,
without the ability to enforce obe-
dience thereto because of defective
and inimical legislation, and have,
as duty required, represented the
facts to Federal authorities and to
the Legislative Assembly of the
Territory, to ask or expect me to
join you in condemning my own
oflicial acts, by pronouncing them
‘absolutely untrue,’ and made ‘with
malicious intent,’ is a sad commen-
tary upon the judgment and good

of those who ask it. That I
cannot do so is certain.

““The charge that there exisis,
‘insubordination and other viola-
lations of the Constitution and
laws of the United States,” in this
Territory, is true or false. Let the
facts be submitted. All will agree
that the final object of the govern-
ment is the protection of the citi-
zen in his rights.

“That the laws of this Territory,
as they now stand, are inadequate
to accomplish that end, cannot be
denied.

‘““There has not been a jury im-
panelled in this Territory for more
than three years, whose verdict
would have been wvalid, nor can
there be under the laws now in
force. Such are the decisions of
the District and Supreme Courts of
the Territory, and such, therefore,
is the law. Life, liberty and prop-
erty are at the mercy of the lawless
and dishenest,without the possibili-
ty of protectien. You have been
called upon to furnish the remedy.
The power to do so is in our hands.
If we do not give the needed legis-
lation, Congress must, or anarchy
will ensue.

“Again; In the 7th section of the
Act organizing the Territory, Con-
gress gave to the (Governor the
power, by and with the advice and
consent of the Legislative Council,
to appoint all officers above the
grade of county officers, In disre-

gard of the rights thus conferred up-
on the Governor, the Legislative As-
sembly, by enactment, have usurp-
ed that power, by making all such
officers elective by the joint vote of
the two houses of that body, inde-
pendent of the Governor. That this
| usurpation has caused much of the
existingbediﬂiculty and confusion,
cannot be questioned. In my mes-
sage to the Legislative Assembly
at its last session, I called special
attention to these obnoxious
statutes, asking their repeal, and
the enactment of laws upon that
subject which would be in confor-
mity with the Organic Act. DBut
my recommendations went for
naught; and the persons thus ille-

ally elected, including all of the
Territorial officers, were continued
and are now in office, in effect ob-

tice, and preventing the correction
of existing evils.

“Again: It has been repeatedly
held Ey the District Courts, and
| affirmed by the Supreme Court of
the Territory, that the Probate
Courts, under the Organic Act,
have no equity or eriminal juaris-
dictien, and yet, in contempt of
such decision, the Probate Courts
throughout the Territory exercise a
jurisdiction concurrent with the
Distriet Courts; determining ques-
tions in equity, issuing writs of ha-
beas corpus; in some instances dis-
charging persons held by the Dis-
trict Courts for feloniesnotbailable,
and impanelling Grand Juries, and
| putting persons upon trial for liber-
ty and life.

““Again: In 1862 the Congress of
the United States enacted a law
making plural marriage a ecrime.
And yet it cannot be denied that
plural marriage is now practiced to
a great extent in this Territory, in
direet violation of that law. It is
not sufficient to say that the law is
uncenstitutional. The Supreme
Court of the United States has not
s0 decided. Until that is done,it-is
the law of the land, and should be
obeyed.

“In my message to the Legisla-
tive Assembly at its session in 1872,
I called attention to the violations
of this act, and urged the enact-
ment of a law prohibiting it in the
future, DBut, I regret to say, noth-
ing was done. Can we, in truth
state that no law of the United
States is violated in Utah, or ask
Congress to investigate,and inquire
into the truth of that whic¢h no one
denies? I can not.

*“Again; 1t is well known that a
large mumber of homicides have
been committed in this Territory;
and, in many instances, no attempt

{ to bring the persons charged with

such crimes to trial has been made.
Indeed such are the defects of the
laws that no legal conviction can
be had.”

From this and from the motion,
I am to give a written opinion, or
fail to comply with the request.

It appears to me thatany opinion
I have or may give is only extra
official, as neither his Excellenc
nor the Courts nor the Legislature
are bound by it, and much less is
Congress.

Notwithstanding this, I deem it
a duty to say that during my short
official career as Attorney General,
I have, as often as required, ex-
pressed opinions on legislative,
judicial and executive power, the
wrmonious working of all which
is essential to goed order in any
government.

But before entering on the sub-
ject of my views as to the jurisdic-
tion of the Probate Courts, in ¢ivil
and criminal cases, and the sub-
Ject of the election and appointment
of officers for the Territory, I will
{ lay down a few rules which com-
mend themselves to me.

FIrsT—An Aet of the Legislative
Department, within its legislative
powers, is absolute. 1t is the law,
and all within its provisions are
bound by it. DBut it may be am-
biguous, uncertain, and difficult to
understand, by reason of acecident
or omission. Itthen has to be con-
strued or interpreted. T1f it is not
within their legislative powers, the
act is void.

SECOND—The judgment of a court
of original jurisdiction, in a case
when it has jurisdiction of the sub-
ject matter of the suit and of the
person, is the law of that case, how-
ever erroneous, unless on appeal or
writ of error it be reversed, but it
does not establish a principle.

THIRD—The Judgment of a Su-

reme Court, that being a court of
ast resort, is conclusive, it is bind-
ing on all. It is equally asbinding
on the Governor and President and

the Legislature as on individuals|)

and other courts. It settles that

 structing the administration of jus- |

Y | that the words ‘““limited

' , s !
case, and it also settles the prinei-

ples upon which future analogous
cases are to be egnvarned , until the
law be chang

ruled.

FourTH—The act of the Presi-
dent or the Governor in his guber-
natorial authority, and within his
lzﬁwful powers, is also binsing on
all.

By a little reflection it will be

rceived that it may sometimes

appen that powers conflict, par-
ticularly among legislative depart-
ments like Congress and the States
and Territories, and their statutes
seemingly conflict. These involve
very intricate questions. When-
ever they are met, they must be
solved, and a conflict of views will
always arise, denoting, asI think,
healthy action.

On a correct understanding of
these three powers depends the
solution of this entire matter.

Whenever either of these three
branches of government, whether
through error of judgment, or by
accident, or by design, paralyzes
any other branch, a jar in the ma-
chinery ensues.

The opinions I entertain on these
subjects, being the right of electing
or appointing officers, and the right
to confer on the Probate Courts
civil and eriminal jurisdietion,
have lJlong since been expressed
and given to the publie, which re-
main unchanged. No recent argu-
ment has thrown any light on the
subject.

is Excellency the Governor, in
his message on this point, has not
even indicated an opinion, much
less expressed it. His language is,
“It has been repeatedly held by the
District Courtg and affirmed by the
Supreme Court of the Territory
that the Probate Courts, under the
Organie Act, have no equity or eri-
minal juristiiﬂtinn, and yet,” ete.
Whoever examines the 9th section
of that aet will find that the Or-
ganic Ac¢t does not attempt to cre-
ate or give jurisdiction of any kind
to the Probate Courts, but only au-
thorizes their creation by the Ter-
ritorial government, and authorizes
their jurisdiction to be conferred,

The language of the Act in see¢-
tion 6, is, ““The Legislative power
of said Territory shall extend to all
rightful subjects of legislation con-

r

sistent with the Constitution of|j

the United States and with this
Act.,” Then follow a few inhibi-
tions,but none on the subjeet of the
jurisdiction of the court. In sec-
tion 9, before referred to, the lan-
guage is, “The jurisdietion of the

or the case over-|lations as

legislative enactment; and they
shall be governed in all respects by
the same general rules and regu-
_ regards practice as the
District courts.”

The act also provides for a sher-
iff, a clerk, a seal of court,and the
keeping of a record, also for ﬁmnd
and petit juries,givl’ng them all the
Common law requisites of a Court
of Record, with appeals to the
District Courts.

By this your honors will see that | Idaho have held

the jurisdiction of the Probate
Courts depends not on the Organic
Act, but in the laws of Utah,
passed pursuant to the authority
therein given. And the only
questions are—did the legislature
of Utah, in 1852, exceed its legis-
lative power in conferring law and
equity jurisdietion on these courts,
or has Congress given this juris-
diction by authorizing the Legis-
lature to confer it under the maxim
of law that what one does by an-
other, he does by himself, or has
Congress, by not disapproving the
act, affirmed it?

These all are principles entering
into the solution of the proposition.
In relation to them the Hon. John
Titus, in the case of Tiernan against
Salt Lake City, in 1865, said, ““The

—

But before this decision, there
were and still are conflicting views
on the subject of the civiland crim--
inal jurisdiction of- the Probate
Courts. The legislatures of the
following Territories have so con-
strued their legislative powers, as
to give civil and criminal jurisdie-
tion to their Probate Courts to a
 limited extent, viz., Kansas, Mon-
tana, Idaho, Oregon and Utah. The
judges of Kansas, Montana and

t.llat the L.egisla-
ture exceeded their powers when
they conferred it. |

In afew instances Congress, after
the decisiens above alluded to, con-
ferred on the Probate Courts in
those Territories a limited civil ju-

| risdiction.

In Utah the course has been in
the Legislative department one
|uniform sentiment, so far as the
members of the two houses are
concerned.

But the Euvernum and judges
have not had a uniform sentiment
on this question.

From 1852 tn 1856 the jurisdiction
of the Probate Courts was not eall-
ed in question in such a form as to

uire the Court to decide it.

n 1856, at Caison valley, then a

rt of li]t.ah, Judge Drummond

eld that Probate Courts had not

power reserved in Congress by it-
self to disapprove devolves upon
that body the duty of revising the
legislative acts of Utah, and the
presumption as cited is, that this
duty is performed. Cong there-
fore, not having disapproved, must
be presumed to have approved the
act.” This was decided concern-
iuq an act which had been passed
only about six years. The act on
the subject of the Probate Court
jurisdietion was passed twenty-
two years ago, and Congress has
not yet disapproved it.

The Supreme Court of the United
States, in the case of the Miners’
Bank vs. Iowa, 12 Howe ,pp. 4—S8,
expressly sanctioned the doctrine |
thatfa Territorial law was valid un-
til or unless disapproved by Con-
gress. The court was unanimous
in the decision. The Supreme Court
of the United States, in the case of
Clinton vs. Englebrecht, from this
Territory, 13 Wall, pp. 445-6; una-
nimously said, the Chief Justice
speaking for the whele court—

“It is insisted, however, that the
ury law of Utah is defective in
two particulars. First, that it re-
quires the jury list to be selected
by the County Court, upon which
the Organic law did not permit au-
thority for that tﬁuw to be con-
ferred. Second, that it requires the

several courts herein provided for,” |jury to be summoned by the Terri-

meaning the Supreme, District and
Probate Courts, and Justices of the
Peace, “*both appellate and original,
and that of the Probate Courts and
Justices of the Peace, shall be as
limited by law.”’

At that time there was no pro-
vision in any law of Congress, no:
is there yet any provision, appli-
cable to the jurisdietion of the Pro-
bate Courts in this Territory. The
inference therefore is irresistible
by law,”
meant a law of the Territory.

The Act of Utah, creating the
Probate Courts, and prescribing
their jurisdietion, was approved
lFebruary 4th, 1852, and is as fol-
OWS. | -

“Sec. 23.—Thereshall be a Judge
of Probate in each county within
the Territory, whose jurisdiction
within his court, in all easesyarises
within their respective ecounties
under the laws of the Territory,
said Judge shall be elected by the

joint voleof the Legislative Assem-

bly, and commissioned by the Gov-
ernor, they shall held their offices
for the term of one year, and until

| their sucecessors are elected and

qualified. They shall be qualified
and sworn by any person author-
ized to administer oaths, and give
bonds and security in the sum of
not less than ten thousand dollars,
to be approved by the Auditor of
Public Accounts; and the Auditor
shall give the person filing bonds a
certificate that such bond has been
approved by him and filed in his
office.”

The jurisdietion is thus defined—

“SeC. 27.—The Judge of Probate
has jurisdiction of the Probale of
Wills, the administration of the
estates of deceased persons, and of
the guardianship of minors, idiots,
and insane persons.

“Spc. 28.—The Probate records
shall be kept in books separate from
those of the other business of the
court.

“SBC. - 29.—The several Probate
courts In theirrespective counties,
have power to exercise original
jurisdietion,both civil and eriminal,
and as well in Chancery as at Com-
mon law, when not prohibited by

¥

torial marshal, who was elected by
the legislature and not appointed
by the Governor. We do not see
how these facts, if truly alleged,
would make the mede actually
adopted for summoning the jury in
this case legal. But we will exam-
ine the objections.

““In the first place, we observe
that the law has received the im-
plied sancti nof Congress. It was
adopted in 1539.” [This Probate
law, you remember, wasadopted in
1852.] “It has n upon the
statute book for more than twelve
ears.” [The Probate jurisdiction
aw has been on the Statute for
more than twenty-years.] ‘It must
have been transmitted to Congress
soon after it was enacted, for it was
the duty of the Secretary of the

| Territory to transmit to that body

copies of all laws on or before the
1st of December in each year. The
simple disapproval by Congress at
any time would have annulled it.
It is no unreasonable inference,
therefore, that it was appreved by
Congress.”

True, this language was used con-
cerning the jury law, but it is
equnl!;i_‘appllcabla to .tﬁm law cre-
ating the Probate Courts, and fix-
ing and setting bounds to their ju-
risdiction.

The Supreme Court in that case
examined the jury law of Utah and
held it valid.

How then stands so much of this
malter as relates to the validity of
the jury law in the Courts?

I'irst, the Governor and Legisla-
tive Assembly of Utahb, in 1859, in
construing their legislative powers
passed the aet, which was acte
upon from that time till 1870 by
every legislature, and every gover-
nor, and every judge on the bench.
In 18170 tIBlEfﬂurLi hﬂrei r&leds against
it. In 1872, ona e bupreme
Court of the Unil:.g?la States illi the
very case where the decision had
been made in our courts unani-
mously sustained our iIur,\pr law, and
said in its decision, when Epﬂﬂjiing
concerning the court here, ‘“We
are of the opinion the court erred
both in its theory and in its ac-
tion.”

—

eivil jurisdiction.

From 1856 to 1859 or 1860, the
question was' not decided, so far
as I know or have the means of
learning.

In 1859 or 1860, Judges Eccles,
Cradlebaugh and Sinclair held
each, informally in some cases, that
these courts had not either civil
or criminal jurisdiction.

From 1860 or 1861 to 1869 or 1870,
these courts, without ever testing
it in any district except the Third,
exercised both civil and eriminal
jurisdiction, as provided by our
law,

In 1861 the Supreme Court of this
Territory held that the Probate
Courts of the Territory had juris-
diction under our law in divorce
cases,

In 1870 the Supreme Court of
this Territory held that our Pro-
bate Courts had not jurisdietion in
divorce cases.

In 1865 the District Court of the
Third Judicial Distriet held that
the Probate Courts of the Territory
had, under our law, civil and erim-
inal jurisdiction, and that they had
autherity to grant naturalization
papers to foreigners.

rom 1852 to 1870 no case was
taken to the Supreme Court of the
Territory, that has fallen under my
notice, in which it was necessary to

| decide whether or not the Probate

Courts of the Territory had either
civil or eriminal jurisdiction.

- In 1870 a civil case was removed
from the Probate Court of the
County of Salt Lake to the District
Court of the Third Judicial District
in this Territory,in which the point
of its civil jurisdiction was raised.
The District Court decided against
it. The case was taken to the Su-
preme Court of the Territory, and
by that court the judgment was af-
firmed. This being the only case
ever decided in the Supreme Conrt
of the Territory involving that
question, it was removed by writ
of error to the Bupreme Court of
the United Sta and in March
last it was argued In that court. It
has not yet been decided.

No case or class of cases can be
considered as settling a principle
until the case or cases have been
considered on ment in the
court of last resort, which, on this
Probate Court jurisdietion question
is the Supreme Court of the United
States.

Bat when there is such a conflict
of opinion, the case, until settled,
ought to be treated modestly.

If the decision of the Supreme
Court of the United States shall be
in favor of the eivil and criminal
jurisdiction of the Probate Courts,
as given by our law, it will not set- .
tle any thing coneerning it except
that it was a rightful subject of
Territorial legislation. Its wisdom
or its folly will not enter into the
consideration, but it will bind the
President, our Governor and Judg-
es, and Congress and your Honors.
| Tt will leave Congress to disapprove

the law, and the islature of this

Territory to amend it, or not.

It it be unwise to give them so
extensive powers as they now have,
and I think it is, their jurisdiction
can be modified by your Honors.
But with the view of his Excelleney
on the subject, if I understand his
views, he could not approve of any-

| thing on the subject, but an uncon-

 ditienal repeal of the law, and the
Legislative Assembly, without re-
nouncing its doctrine of twenty-

| two years’ standing, could not re-

peal it.



