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ladyladys very fair arearc youyoul
and your eyesaroare very blue

and your hose
andrd yburyour brows liko the snow
and the various things you know

goodness knows

and the roseroso flush on your cheekcheck
and your algebra andind greek

perfect are 1 1

alaudand thabthat loving lustrous
i
eyoeye

la the sky
Eveevery star Y

you havebave pouting piquant lips
you canoan doubtless an acup 30 X

calculate
nutdut torfor your cerulean hue
I1 had certainly from you

met myray fate
I1

I1f by an arrangement dual
I1 were adams mixed with Is

then bome day
As a wooer might comocome
to so sweet an
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jurisdiction OF PROBATE
COURTS ETC

opinion of lyonlion Z snow territorial
attorney general

ATTORNEYATToRNFY GENERALS OFFICE
SALT larmLAKE CITY

february ath 1874

honorablehonorable orson pratt speaker of
the house of representatives

sirir your communication of the
ath dinst came duly to hand you
say the house on the ath lustjust
passed the following motion

1I move that
attorney general for thistills territory
be requested to furnish this house
with nishiis written opinion on the ju-
risdiction

f

ris of the probate courts of
this territory and such other mat-
ters of legal jurisdiction and alleged
malfeasance of certain officers
charcharged9ed by his excellency the
gokGoigovernorVernor inin his special message
vetoing the memorial to congress
against the legislative BDbodydy as
encouraged by them and prapracticedpractisedctased
by the various officers of the terri-
tory

by this motionemotion it is at once per-
ceived that to understand what is
desired the message must be ex

i

his excellency the governor in
his message uses thothe following lan-
guage

and in view of the fact that I1
as governor required as I1 am by
the organic act and by my official
oath to see that the laws shall be
faithfully executed 3 have been con-
tinuously confronted with open
violations of the laws of congress
without the ability to enforce obe-
dience thereto because of defective
and inimical legislation and have
as duty required represented the
facts to federal authorities and to
the legislativele assembly of the
territory to ask or expect me to
join you in condemning my own
official acts by pronouncing them
absolutely untrue and madomadewithwith
malicious intent is a sad commen-
tary upon the judgment and good
taste of those who ask it that I1
cannot do so is certain

the charge that there exists
insubordination and other viola
lations of the constitution and
laws of thotha united states init this
territory is true or false let the
facts be submitted all will agree
that the finaifinal object of the governovern
ment is the protection of tiethe citi-
zen ini n his rjrightsats

ITthathat the laws of thistins territory
as they now stand are inadequate
to accomplish that end cannot be
denied

there has not been a jury im
panelledpanel led in this territory for more
than three years whose verdict
would have been valid noruon can
there be under the laws now inin
force such are the decisions ofbr
the district and supreme courts of
the territory and such therefore
is the law life liberty and prop-
erty are at the mercy of the lawless
and dishonest without the possibili-
ty of protection you have been
called upon to furnish the remedy
the power to do so is in our hands
if we do not give the needed legis-
lation congress must or anarchy
will ensue

again in the ath section of the
act organizing the territory con-
gress gave to the governor the
power by and with the advice and
consent of the legislative council
to appoint all officers above the
grade of county officers 1 in more

2 77
gard of the rights thus
hirthe governor the legislative as-
sembly by enactment have usurp-
ed that power by making all such
officers elective by thothe joint vote of
the two houses of that body inde-
pendent of thetho governor that this
usurpation has caused much of the
existing difficulty and confusion
cannot bobe questioned in my mes-
sage to tilthe legislative assembly
at its last session I1 called special
attention to these obnoxious
statutes asking their repeal andnd
the enactment of laws upon that
subject which would bobe in confor-
mity with tho organic act but
my recommendations went for
naught and the persons thus ille-
gally elected including all of the
territorial officers were continued
and are now in office in effect ob-
structingting the administration offusof jus-
tice and preventing the correction
of ekieilexistingsting evils

again it has been repeatedly
held by the district courts and
affirmed by the supreme court of
the territory that the probate
courts under the organic act
have no equity or criminal juris-
diction and yet in contempt of
such decision the probate courts
throughout tilethe territory exercise a
jurisdiction concurrent with the
district courts determining ques-
tions in equity issuing writs of ha-
beas corpus in some instances dis-
charging persons held by the dis-
trict courts for felonies noab il lable
and impanellingnellin t grand juries and
putting personsdersons upon trial for liber-
ty and life

again in 18621802 the congress of
thetho united states enacted a laylawlav
making plural marriage a crime
and yet it cannot be denied that
plural marriage is now practiced to
a great extent in this territory in
direct violation orof that law it is
not sufficientclentelent to say that thetho law is
unconstitutional the supreme
court of the united states has not
so decided until that is doneit is
the law of the land and should be
obeyed

linincin my message
t to the legisla-

tivetjve assembly at its session in 1872
I1 called attention to thotile violations
of this act and urged the enact-
ment of a law prohibiting it in thetile
fufuturetu re Ebutu t I1 regret to say noth-
ing was done can we in truth
state that no law of the unitedunited
states is violated in utah or ask
congress to investigateaud inquire
into the truth of that which no foneone
denies I1 can not

again it is well known that a
large number of homicides have
been committed in this territory
and in many instances no attempt
to bring the persons charged with
such crimecrimes to trial has been made
indeed such are the defects of tilethe

lawslawa that no legal conviction can
be had

from this and from the motion
I1 am to give a written opinion or
fallfail to comply with the request

it appears to me opinion
I1 have or may give is18 only extra
official as neither his Eexcellencyxcell ency
nor thothe courts nor the legislature
are bound by ilandit and muomucmuch less is
congress

notwithstanding this I1 deem it
a duty to say that during my short
official career as attorney general
I1 have as often as required ex-
pressed opinions on lelegislative
judicialUdacial and executive power thotheiharmoniousharmonious working of all which
is essential to good order inin

I1 any
government

but before entering bubrn the sub-
ject of my views as to the jurisdic-
tion of the probate 0courts in civil
and criminal cases and the sub-
ject of the election and appointment
of officers for the territory I1 will
lay down a few rules which com-
mend themselves to me

Fdinstbirst an act of the legislative
department within its legislative
powers is absolute it isis the law
and all within its provisions are
bound by it but it maybemay be am-
biguous uncertain and difficult to
understand by reason of accident
or omission it then has to be con-
strued or interpreted if it is not
within their leglegislativealsiagisla tive powers the
act is void

SECOND thea judgment ofofaa court
of original jurisdiction in a case
when it has jurisdiction of the sub-
ject matter of the suit and of the
person is the law of that case how-
ever erroneous unless on appeal or
writ of error it be reversed but it
does not establish a principle
timid the judgment of a su-

preme court that being a court of
last resort is conclusive it is bind-
ing on all it is equally as binding
on the governor and president and
the legislature as on individuals
and other t otist 5 it settisettless that

case anaitand it also settles the princi-
ples upon which future analogous
cases are to bobe ggovernedoverned until the
law be changed or the case over-
ruled

FOURTH the act of the presi-
dent

1

or the governor in his guber-
natorialnatorial authority and within his
lawful rowerspowerspowbow ermcre is also binding on
all

by a little reflection it will be
perceivedercel ved that it may sometimes
happenappen that powers conflict par-
ticularlyticularly among legislative depart-
ments likeilke congress and the states
and territories and their statutes
seemingly conflict these involve
very intricate questions when-
ever they are met they must be
solved and a conflict of views will
always arise denoting as I1 think
healthy action

on a correct underunderstandingstan ding of
these three powers depends the
solution of this entire matter

whenever either of these three
branches of government whether
through error of judgment or by
accident or by design paralyzes
any other branch a jar in the ma-
chinery ensues

the opinions I1 entertain on these
subjects being the right of electiaelecting
or appointing officers and the rigrightt
to confer on the probate courts
civil and criminalcriminal jurisdiction
have long since been expressed
and given to the public which re-
main unchanged no recent argu-
ment has thrown any light on the
subject

his excellency the governor in
his message on this point has not
even indicated an opinion much
less expressed it his language is
it has been repeatedly held bytheby the

district courts and affirmed by the
supreme court of the territory
that the probate courts under the
organic act have no equity or cri-
minal jurisdiction and yet etc
whoever examines the otil section
of that act will find that the or-
ganic act does not attempt to cre-
ate or give jurisdiction of any kind
to the probate courts but only au-
thorizesthorizes their creation by the terr-
itorialritorial government and authorizes
their jurisdiction to be conferred

the lalanguage111 uage of the act jnin sec-
tion 6 is the legislative power
of saiasalasaidsald territory shall extend to allail
rightful subjects of legislation con-
sistent with the constitution of
thethel united states and with this
act then follow a few inhibit

nonenond on the subject of the
jurisdiction of the court in sec-
tion 9 before referred to thothe lan-
guage is the jurisdiction of the
several courts herein provided for
meaning the supreme district and
probate courts and justices of the
peace both appellate and original
and that of the probate courts and
justices of the peace shallshail be as
limited by law

at that time there was no pro-
vision in any law of congress noi
is therethero yet any provision appli-
cable tp tiletho jurisdiction of the pro-
bate courts in this territory the
inference therefore is irresistible
that the words limited by law
deantameant a law of the territory

the act of utah creating the
probate courts and prescribing
their jurisdiction was approved
february ath 1852 and isia as fol-
lows t

simSECsix 1
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1 therethere shallshail be a judge
of probate in each county awitinwithin
the territory whose jurisdiction
within his court in all casesasery rtarisesrisesI1

within theirtheli respective counties
under the laws of the territory
said judge bobe elected by the
joint vote of the legislative assem-
bly and commissioned by the gov-
ernor they shall hold their offices
for the term of one year aud until
their successorssoM are elected and
qualifiedled they shall bobe qualified
andI1d sworn by any person author-
ized to admirladministeristerlster oaths and give
bonds andhild securityty in the sum of
not less than ten thousand dollars
to bebb approved by thetile auditor of
public accounts and tilethe auditor
shall give ththe epersonperson filing bonds a
certificate that such bond jiahas been
approved by him and filed in hiish is
I1officelc

Thothe jurisdiction is thus defined
seeSEC 27 thetho judjudgejudee of probate

has jurisdiction of tletiothe probate of
wills the administration of the
estates of deceased pempenpersonsolloil and of
the guardianship of iniminoranors idiots
and insane persons

SEC 28 the probate records
si laii be kept in books separate from
those of the other business of tilethe
court

9 SEC 229 rhe thephe several probate
courts la their counties
have power to exercise original
jurisdiction both civil and criminal
andasand as well init chancery asatas at com-
monconlawlaw when not prohibited by

legislative enactment and they
shall be governed in all respects by
the same general rules and regu-
lations as regards practice usas the
district courts

the act also provides for a sher-
iff a clerk a seal of court and the
keeping of a recordsrecord also for grand
and petit jjuniesjuriesurleuric giving them all the
common law requisites of a
of recordecordJi with appeals to the
district courts

by tillsthis your honors will seeseo that
the jurisdiction of thothe probate
courts depends not on the organic
act but in the laws of utah
passed pursuant to the authority
therein given and the only
questions are did the legislature
of utah in 1852 exceed its legis-
lative power inin conferring law and
equitye jurisdiction on thesethike courtscourt8
or has congress given this juris-
diction by authorizing tilethe legis-
laturelatu re to confer it under the maxim
of law that what one does by an-
other hohe does by himself or has
congress by not disapprovingC the
act affirmed it

these all are principles entering
into the solution of the proposition
inn relation to them the hon john
titus in the caseease ngFInst
salt lake city in 16651865 said the
power reserved in congress by it-
self to disapprove devolves upon
that body the duty of revising thetiie
legislative acts of utah and the
presumption as cited is that this
duty is performed congress there-
fore not having disapproved must
be presumed to have approved the
act this was decided concern-
ing an act which had been passed
only about six years the act on
the subject of the probate court
jurisdiction was passed twenty
two years ago and congress has
not yet disapproved it

the supreme court of the united
states in the case of the niiminersners
bank vs iowa 12 howe appp 4 8
expressly sanctioned the doctrine
bhatla territorial cawwalaw was9 valid un-
iltil or unless disapproved by con-
gress the court was unanimous
in the decision the supreme court
of the united states in the case of
clinton vs englebrechtlengJEnglebrecht from this
territory 13 wall ppap 6 una-
nimouslyni said the chief justice
speaking for the whole court

it is insisted however that the
jury law of utah is defective in
two particulars first that it re-
quires the jury aist to be selected
by the county court upon which
the organic law did not permit au-
thority for that purpose to be con-
ferred second that it requires the
jury to be summoned by the territ-
orial marshal who was elected by
the legislature and not appointed
bytheby the governor wevo do not see
how these factsfact if truly alleged
would make the mode actually
adopted for summoning the jury in
tillsthis case legal but we will exam-
ine the objections

adliadilf 1 n the first place we observe
that the lawjaw ilashas received the im-
plied sance n of congress it was
adopted illin ILza 11 tillstilistills probate
law you remember was adopted in
18521832 it has beeneen upon the
statute book bormorefor more than twelve
years 19sy19 the probate jurisdiction
law has been onnn the statute for
momemoreo than twenty yearsyeam it must
havehavolavoaavo bebeenen transmitted to congress
soon after it was enacted for it was
the duty of thetim secretary of the
territory to tratransmiturmit to that bodbodyy
copies of all laws on or before the

of december in eacheacil year the
simplesimpie disapproval by congress at
anyam time would have annulled it
itt isis no unreasonable inference
therefore that it was approved by
congress

true this language was used con-
cerning the iuryjuryury law but it is
equally applicable to ihothe law cre-
atingabing the probate courts and fix-
ing and setting bounds to their ju-
risdictionrisdiction

the supreme court in that case
examinedriedtied the jury law of utah and

it valid
how then stands so much of this

matter as relates to the validity of
the jury law in the courts

first the governor and legisla-
tive assembly of utah in 1859 in
construing their legislative powers
passed tilethe act whichirlilchlich was acted
upon from that time till 1870 by
every legislature and every gover-
nor and every judge on the bench
in 1870 the courts here ruled against
it in 18721871 on appealappeals the supreme
court of the united states in the
very case where the decision had
been made in our courts unani-
mously sustained our jury law and
said in its decision when speaking
concerning the court here we
are of the opinion the court erred
both in its theory and illin its ac-
tion

but before this decision there
were and still are conflicting views
on the subject of the civil and crim
inal jurisdiction of the probate
courts the legislatures of ahethe
following territories have so con-
strued their legislative powpowereraaseransergasas
to give civil and criminal jurisdic-
tion to their probate courts to a
limited extent viz kansaskann mon-
tana idalioidaho oregon and UtahthoThe
judges of kansas montana and
idaho have held thatthat the legisla-
ture exceeded their powers wwhenlicit
they conferred it 3 brisri I1

in a few instances congresscongres after
the decisions above alluded to goncon-
ferred on the probate courts in
those territories a limited civil jijuajuijuirisdiction

in utah the course has been 1inn
the legislative department oneoile
uniform sentiment soeo farfai das the
members of the two houses areaie
concerned

but the governors and judges
have not had a uniform sentiment
on this questguestquestioniorilori

from 1832 to 1856 the jurisdiction
of the probate courts was not call-
ed in question in such a form as to
requireaire the court to decide itreinin I11856 atckisonat caisoncalson valley then a
part of utah judge Drummdrummondoridorld
held that probate courts had not
civil jurisdiction

from 1856 to 1859 or 1860 thetile
question kasnot decided so far
as I1 know jror have the means of
learning I1

in 1859 or 1860 judges eccles
cradlebaugh and sinclair held
each informally in some casescaseseases that
these courts hadbad not eitherelther calillcivile
or criminal jurisdiction

Ffromromnom 1860 or 1861 to 18691869 or 1870
these courts without
it in any district except the third
exercised both civil andaud criminal
jurisdiction as provided by our
lawjaw I1

1

in 1861 the supreme court
territory held that the probate
courts of the territory had juris-
diction

t

under our law in divorce
cases I1 s-

in 1870 the supreme court of
tinthiss territory held that
bate courts had not jurisdiction in i

divorce cases
in 1865 the district court of the t

third judicial district held that
the probate courts of the territory
had under our law civil and crim-
inal jurisdiction and that they hadbad
authority to grant naturalization
papers to foreigners

from 1852 to 1870 no casecaise was
taken to the supreme court of the
territory that has fallen under mymj
notice in which it was necessary to
decide whether or not the probate
courts of the territory hadllad either 4

civil or criminal jurisdiction
I1 in 1870 a civil case was removed

from the probate court of the
county of salt lake to the district
court of the third judicial district
in this territory n which the point
of its civil jurisdiction was raraisedisedA
the district court decided against
it the casenascasecasewasownswas taken to tilethe su-
preme court of the territory and
by that court the judgment was af-
firmed this being the only casocase
ever decided in the supreme court
of the territory involving that
question etwaswas removed by writ
of error to the supreme court of
the statestates and in march
last it was argued jnin that court it
has not yetyet been decided

no case or class of cases can bobe
considered as settling a principle
until the caseease or cases have been
considered on argument inili the
court of last resort which on this
probate courtjurisdiction question
is the supreme court of the unitedunitestates

butbat when there is such a conflict
orof opinionnion thetho case until settled
oughtattoto be treated modestly

if the decision of the suprememb
court of the united states shall bobe
in favor of the civil and criminal
jurisdiction of the probate courts
as given by our law it will not set
tletie any thing concerning it except
that it was a rightful subject of
territorial legislation its wisdom
or its folly will not enter into the
consideration but ititt will bind thetho
president our governor and judg-
es and congress and your honors
it will leave congress to disapprove
the law and the legislature of this t
territory to amend it or not ri

itif it bobe unwise to civo them sotso
extensive powers as they now have i

and I1 think it is their jurisdiction
can be modified by your honors
but with the view of illseiliseexcellencyxcellencyeney
on the subject if I1 understand his
views liehe could not approve of any-
thing on the subject buthut an uncon-
ditional

I

ditlonaiional repeal of the lavlaw and theathep
legislative assembly without jcre
bouncingnOuncing its doctrine of twenty
two years standing childco ild not re-
peal it


