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Apptals from the Sapreme Conrt of the [
Territory of Utah. '

Josse J Murphy, Appellant,

N, 19327 r
Aesunder Ramsey, A- S, Paddock, G
L. Goddfrey, A, B.Carleton,J. R Pet- |
tizrew, oD Hoge and Arthur Pratt, |
Mary Ann M. Pratt, Appellant,
No, i, rs.
Alexanider mey, A
1L
tivrew, K
T
Moilidbeedd ) Ratnlall and Alfred Randall,
Appelinats. |
rs. !
Alexander Runsey, A. 8. Paddock, G,
Foo trondires o Ao B3, Uarleton, J. R Pet- |
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Vizrew, k. 1. Hoge and Harmel Preatt.
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sy, Appellauts,

N, 1030, re.

Alexander Ramscy, A S
Li. taoddirey, A
Lictew, .. D
Livtle

James M. Barl

No. 1L, T

Alexnnder Ramsey, A, S, Paddock. .
Lo Giodires, A, 1. Carleton, J. R, Pet-
tigrew, K. D Hogeaod Harinel Pratt.,

1. The Board of Cominissioners appointed
for the Tereiiory of Utul in puirsnsace of
sec. Y ol the net of Cougress agproved
Maveh 2id, 182, entitled YA act W amead

Padtdock, .
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Howse and James T.

ow, Appellunt,
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Thut oy the ease o which Ellen
Clivwson, with ey Bues sateld, s e alift,
s Ui e et e dlowes ol deass thies dis

gprumbitlezi ot o ene Wik 13 At e Line co
babitin with o polvaumist o biga o the
Judcment  as W r!l the desceadants 1= uf
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4. That duothe Mary Ann
Mo Pract sl M ldred Kondell, with her
B=lnandd, are shie Vespectyve phniniifs, as all
he disguanifestions g denied, sad ot
alleTed Jhat the defendniols, g re in.ra-
tioa offlceis, witially dwiml malicioasly re
fa=cd o regaeer them s voreos, the judy
mitad= o=t Hoge® sond Load=ay 0 one, and
s o B e amd Uavmel ol o the other,
are reve onl, amd tne caoses remanded for
furtier proveddings

Iin these setions, five In number, .
Alexatiler Ruasey, A, S, Paddock, .
L. Godfrey, A B Carleton and J. R
Pettizrew, defendants inall, were per-
sons who composcd the board ap-
wolnted nnider section $ of the acl of
Congress, approved Mareh 22, 1542 en-
titled  “tAn uct to ainend section ity -
three hovdred and tifty-two of the -
vised Statutes of the Unitled States, in
reference to  bizawy, and for other
purposes ' 22 suats L K DL Hoge,
also o defendant in all the cases, was
appointed registration otticer for the
¢ wunty of Sait Lake, in the Territory
of Utab, by that board,in pursuance of
that section of the act. The other de-
feudant=, one of whom is joiosd in
vach action, Lo wit, Arthur Pratt
John 8. Lindsay, Harinel Pratt ana
Jduwes T. Little, were respectively dep-
uty regisiration officers in designated
election preeinets ju which the plain-
tiffs in the actions severally clahned
the rizht to be registered as voters,
The object of the actions was to re-
cover diumages, allvezed W have arisen
by reason of the defendants wronglully
aud maliciously refusing to permit the
plaintifs respectively to be registered
iy qualitivd voters ia the Territory ol
Utah, wherehy they were deprived of
toe right to vote at an clection held in
that Territory on November Tth, 1832,
for the election of a Delezate to the
Forwy-cighth Coagress,

In the case ln walch Jesse J. Murphy
I# plaintiff below and appellant here,
the courplaint is us [ollo ws;

“The plaintiff above pamed com-
lsius of the defendants, and oun in-
ormation amd belief alleges, that af-
ter the 22d Jday ol March, 1882, and
prior tothe 1irst day of Jul‘y. 1842, up-
der the provisions of section 9 of an

act ot the Congress of the United
Nlites, approved March 22d, 1882, amnd
enlithed *Ap act to amend section 6352
of the Hevised Btatutes of the United
States, in reférence Lo bigamy, and
jor other putposes,’ the P at of
the United States by and with the con-

seutof the S of the Uniled States,
duly np;mlnmdeﬁmm..!km-

valses anowhich

k.

der Ruiusey, AL B. . L.
Gudfrey, A B, Carleton and J.K. Pebti-
prew, o perfomn the duties

i said section, to be pe b

* board of five , and by ﬂl’t‘
sald appoint they hecame s

of five persons with Lthe powers

in sald section,

“And, on information and bellef, the
plaiutif alleges ihat, sfter such sp-
polntment, and pricr to the first day of
Auxgust, 1854, the last pamed five de-
fendants, daly qualified as such ap-
poiatees, came Lo Uur:rnd organized
48 4 board, and ente u the
ercise of Lhe powers and discha
of the duties granted i

section ¥ of sald act of
after sabd

hereinafter
ey :

roeferred to and called xhe ‘Board of |
Cuommissioners.’ !
“Toat said Bourd of Commis=ioners

| afterward ordered, directed and super=

visedl a registration of the voters of the
Tertitory of Utah, for the general elec-
tion Ju sald Territory, to be held on the
seventh day of November, 1583, for the |
electionof a Delegate for said Territory

to the Forty-elzhith Congress, and for

such other elections as might he held |
privr o soother registration of voters
of said Territory; snd on or abont the
10th day of August, 15882,the sa1d Board
of Commissioncers made and published
rules providing for sald registration,
lor the appointment of registratlon
ofticers awd judises of election, and the
Cuuvass and return of the votes; (di-
rected sald registration to be made
during the wm:k comimencing on Lhe
second Monday of September, 1882,
and, among other rules, witfully and
luulciousl)' made and published the
following:

‘Rule 1.

“I'here shall be appointed one reeis-
Lration oflicer for each county, and one
deputy registrution officer for each
precinct thereof.

‘Rufle TI,

‘Sugh registration ofllcer shall, on
the secondd ?\it.rmla}' of September next,
proceed by himself and his deputics in
thie manuer following: The registra-
tion ofticer of each county shall pro-
cure fvom the clerk of Lhe county court
the Just precedwny registry list on tile
in his ofilce, and shall, by himself or
his - deputies, require of each rson
whngse name is on sald Het, or 0 ap-
plies o nave his name placed on sald
lisl, totake and subseribe the following
vath or aifirmation:
‘TegriTORY OF LrAT, (-
County of—— — Vo

l, ———— —————, heing lvsl duly
swo.a(or sfliraied), depose nnd say  Th
I n owed Lweniy boe yenra of nee, nnd
Have rasbded In Tervito ¥ of Utah for
rix noiichs, and in tue precmct of
N mnmedintely precediag toe dute
heveof, aod (i o male) nma na ive b oy
nnlo al zed (ws the case may be) cal zen of
the [ oed Soates, and A tax-onyer i ohis
Teriiw « (or if s female!, T am native o n,
0 niet, whized, or the wile, widow or daugsi
Lase' (o Lhe opse may be) ol A paaive born o,
nsluealized cit 2en of the Uinted SSates, and
Fdo fortacs salomnly swenr (o aMvem) thag
I aan ot & higamis, nor a polyvgzam su; that |
am ndd & wiolator of the iawa of the Unitod
Sincef pSomibit pg Mgamy oy mq'gmu_\ iy that
I do not hive or cohabil witi®more thiaa
one womia a the marviege veliatlon, nor
docs nny celntton exist beiween me amd noy
womnn whirh has becn antered into or coa
tinged v viclatton of the sald lnws of the
Uaited S.aates p ohiliting ioamy or paly
gaviny, Cand if & woman) that | sn woi the
Wile of 4 polygamist, nort hive T eotered
into nay relotion willy Any man in violation
of the iaws of the United State ) coneevning
pinvygemy or bigamy.

‘sueseribed pnd swoln o7 before me, this
—— ity 0t —— 1831,

-

Registration Oficer, Precinet.

*And sald registration ofticer, or his
deputies, shall add to sald lists the
names of all qualitded voters in such

recianct whose names are not on the
ist, upon their taking aod subscribing
to the aforesaid oath, and the said reg-
istration otHeer shall strike from =sald
lists the pames of said persons wlw
fail or refuse to take said oath, or have
died or removed trom the precinet, dr
are disqualitled a5 voters under the act,
of Copgress approved March 22, A, D,
1884 entitled *An act to amend =ection
%2 of the Revised Statutes of the
Unitéd States, in reference to. bigamy,
and for other parposes:’ Provided,
That the action of any registration
officermay be revised and reversed by
this commission, upon a proper show-
ing . And procided, furcther, That il the
registration officer be unable Lo procure
the recistration Hst frof the onlce df
the clerk of the county, or if the same
have been lost or destroved, the said
otlcer aud his deputies shall make o
new  registry list an fall of all legal
voters of each precinct of the county,
under the provisions of Lhese rules.’

“That said Board of Commissioners
also, by rules, provided forthe appoint-
ment of and appolnted three Judges of
clection for each electlon precioct in
suid Territory.

“And on information and belief, the
slaintiff aljeges that the defendant, v,

). Hoze, wans appolinted resistration
officer for the county of Salt Lake, in
said Territory of Utah, and the defend-
ant, Artaur Pralt, was appoionted
deputy  registration ofllcer for the
fourth election precinet of the city of
Salt Lake, in said county, and that
vach accepted the appointinent, duoly
qualitled,  and  respectively  acted
throncshoul the said registration as
such registration aml deputy registra-
tion officer.

“Awd the plaintiff alleges, that on
Lhe second Monday of September, 1552,
the defendant, Arthur Pratt, us deputy
registration o#l zer for sald foarth pre-

cinet in the city and county of Salt
Lnke, aforesaid, acting uauder the
direct’on of the other defendants,con-
menced resistering the voters of said
precinet amd makiog & registration list
of such voters, und countinucd daily
therein uutil the eveaning of Satarday
ol the sume week, when the registru-
tion was closed.

‘‘And the plaintiff alleges that he iz a
native citizen of the Unlted States ol
America, and prior to the 22d day of
March, 1882, was more than twenty-one
years of age; that he has resided con-
tinuously in the Termtory of Utah for
more than eleven yaars, and resided
continuously in the fourth precinct of
Salt Lake Civy, in said Territory, for
Imore thnn two years past; that he has,
for more than ten years prior to the
November election in 1882, lawlully ex-
ercised the rights aod enjoyed  the
privileges of the clective franchise in
sald Territory,and has for more thau ten
veurs lust past,owned taxable property
and been 4 tax-puayer in sald Tercitory,
and that his name  was on the lasg
registration Hst ol the voters of the

secomnd precinet, Ogden Uity, Weber
Counpty, Utal, made priorto the second
Moonday of September, 1852,

“Amd the plalotiff alleges that he has
not, sioce mwore than thiree years prior
to March 23d, 1882, married or ontered
iuto apy marrisge contract_or relation
with apy wWoman, or is soywise violated
the set of Cong approved Joly 1sc,
172, defining and providing for the
pumshment of bigamy in the Terri-
tories, and has resided continuously
and opeanly in the counties of Weber
and Sait Lake, Utah, for ten years last
past, and has not violated any of tne
provisions of the act of Congress ap-
proved March 22d, 1882, entitled ‘An
act to awend section 5852 of the Re.
vised Statntes.of tone Unlted States, jo
reference to bigamy, and for other pur-
poses;' and that he has nos, on or
since the 224 day of March, 1832, co-
habited with more than one woman,
and has never been charged with or
accused or convicted of bigamy or
polygamy, or eohabiting with more
than one woman, in any court or be-
fore any officer or tribunal.

“And the plaintiff alleges that on the
13th day of September, 882 er-
sopally went before the defendant,
Arthur Pra toen acting asdepuly
registration officer o and for the fourth
precioct in Salt Lake City, aloresaid,
snd siFgned apd presented to sald de-
tendant, aud offered to verlfy, and re-
quested the sald defendant to take sud
certify plaintiff’s oath to the following
affidavis, to wit:
‘TeErrITORY OF UTAH,

County of Salt kake.

‘I, Jense J. Murphy, being st daly sworn,
depose aad l?"- au over .One yOars
of sage, and :w, comtisunously resided in
the Tervitory o Utah for more than six
monihs, 10 Wik, for more than eleven yoars
last past; I héve resided in the fonribh pre
cnct of Sal more than six months
next preceding the da e hereof, and now re
mmm# amale native bora citi-
#en of the Bemes of America, wud 8

. {dfm 2 paye- in anid Ter.l-

andeér the laws of the
re sed Lhe eleociive
tolz fur more than
1 ave not, widhin
i 284 day of Mnaveh,
A whie livinz, marmed

L or womnan ; econ-
L] ' y ‘resided in coun
l.louo!ot m:{nd salt o Tervi-
tory , for whowl three years
Enr to 1 day h,m.{ndl
¥8 not, on or sines'the day of Mnarch,
- anclbhor,

Yy Or ow' same day,

one oFr on of
mw«:»:{uf;;'

cohabited with more

or
or iu anywise violuted the
entitled ‘An act_to ameond
the Revised Btatutes of the
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Bulmeribed and sworn to bLefore meo this
Lith day of September, A. D, 1852,

**And at the same time the plaintli
requested the sald defendant, Arthur
Pratt, to put plaintiff’s name on the
regisiey list of voters of sald precinet,
aml to register him as a voter therein.
That the said defendant, Arthur Pratt,
acting under the directions of the
other defendants, willully and malic-
iously refused to receive “sald affidavit
or to sweuar plalatiff thereto, or to
register him as a voter of said pre-
cinct, but on the contrary wilfully and
muiliciously struck plaiutid’s nawne off
the list of registered voters of sald
precinet, sod left his pamc off the list
of volers ol said precinct, made at said
regisuation,

“T'hat afterwands, before the close of
sald registration, and on the 14th day
of September, 1882, the plaiotiff pre-
sented a duplicawe of said last-named
aMidavit Lo the defendant, E. D. Hoge,
then acting as county regisiration ofll-
cer for said county of Salt Lake, and
informed him of the roling and action
as aforesaid of the defeodant, Arthur
Pratt, and requeste | the defepdant, K.
1). Hose, to correet and reverse sald
viling, and to Instruct the defendant,
Artisur 'vatt, to swear plaintiff to saiag
dafficlavic aud register him as a voter,
and the siid defendant, E. D. Hoyge,
wilfully and malicimlelf refused w
coriect or chanse sald roling and
actlon, and approved and affirmed the
SaIme,

“Tuat on the 16Lh day of September
18492, the plaintiff presented to ssi&
Board of Commissioners a duplicate of
Rafd Just-named aMdavit, and tuformed
them of vie acidon amd reling of the
defendants, Arthur Pratt and E. 1.
Huge, and requested said poard to re-
verse and correct sald rulings aud ac-
tion, amd to direct that plaintiff’s oath
to =aid afMidavit be taken, and that he
be registered as a voter of ssid pre-
cinct, and the aaid Board of Commis-
sioners wilfully and maliciously re-
fused Lo correct or change said l'uzﬁ!l.
and aifirmed and approved the @,
and said last=named ruling was made
before the close of the registration In
sald precinet, and when there was still
time for plaintiff to have registercd be-
fore the ¢lose of the registration,

“Aand, on information and bellef, the
tl.l-luli& aulleges that the defendants all

uew that, unless the plaiotif’s name
appeared on Lhe -egistiation list tnen
being wonde of the voters of said pre-
cinct, his vote would not be received at
the election to be held November 7,
1882 or at any election until aftér an-
other rexistration of volers,

“That at an election held throughouot
the Territory of Utah, on the Tihof
November, 1882, {for the election ol a
Delegute for the Territory of Utah for
the Forty-eizhth Cougress, the plaint’ ff
went before the judges of election in
said fourth precinct of tue city of Salt
Lake, io the county ol Salt Lake, at
the place where the votes in said pre-
cinel were belng taken, and offered to
vote at said election, and tenderced and
offered to take the samne atidavit, but
the said judges refused to receive his
vote, on the ground Lhat he was not
registered as a voler 1o Said precinet.

*And, on information and belief, the
plalntifl alleges that the defendamts,
widl each of thewn, inteading to wrone-
fully deprive the plaindiff of the elec-
tive franclise in said Territory, wil-
fully and maliciously, by the acts and
In the manner aforesaid, refused the
plaintiff registration as a voler, at the
sald registration commenced on the
second Monday of September, 1882,
and deprived the plaiotif of the right
to volte st the eleciion held in Said Ter-
ritory ou the 7th day of Noveinber, 1852,
sl at all elecuouns vuder said resistra-
tion, whereby plaiotif pas sustained
daiuage to the amount of twelve han-
dred dollars.

“Wherefore the plaiotiff prays judg-
ment agiiost the defendants for the
sum of twelve hondred dollars and
costs of suit."’

In the case in which Maiy Aon M.
Pratils plaintif and appellant the com-
plaint is similar in all respects, except
Lthe allegations as Lo her quﬂhﬁc&tlons
as a votoer, and the coutents of the af-
Hduvit wuich she offered to the dep-
uty recistration ofticer. The aver-
wents as W bher gualitications are us
fullows:

“And the plaintiff alleges that she
i3 o native citizems of the United
slates of Awmericy, aud prior Lo the 22d
day of March, 1832 was more than
twoenly-oue years of age; that she has
resided continuously in the Territory
of Utah for more than Lthirty years, and
resided cootinuously v the third pre-
cionct of salt Lake City, in sald Terri-
tory, for more than two vears last past;
that she has, for wore than five years
prior to the November election of 1882,
lmwiullv exerelsed the rights and en-
Juyed Lthe privileges of the elective
tranchise 1n said Terrlvory, aud has,
[or more than fAve years last pasi,
uwned taxable pmfmrl.y and been o
tax-payer in sawd Territory, aod that
lier nuine wis on the last registration
list of the voters of the third precinct,
muade prior to the second Monday of
Sepltewber, 1852,

“And the plaintiff alleges that she is
not, and never has been, & bigamist or
a polyzamist; Luat sne is the widow
ol Ursou Pratt, Sen., who died prior to
the 224 day of March, 1832, after a
continuous residence in said Territory
of more thun thirty years, and that
since the deéath of her said hushand she
Lias not cohabited with any man.”’

‘I'he affidavit proposed by her con-
tained Lthe same ullegations,

Aifred Randall and Mildred E, Rab-
datl, plamntiifs in sanotaer action, Sue 18
hushband and wife, la the right of the
wife, for injury to ner by reason of be-
ing deprived of ber right to vowe. The
uvermeuts in the complaint as to her
qualitications sre as follows :

““Aud the pluintiffis sllege that the
pladun®, Mildred E. Randull, is & na-
tive citlzen of the United States of
Awerica, and prior to the 224 day of
March, I85! was more than twenty-
oue vedrs ol age; that she has resided
continuously iu the Lerritory of Utah
for mor: than twenty years, and re-
sided continuously in the second pre-
cinet of Salt Lake City, in sald ‘Lerri
tory, for wore than two ‘uara last past
that she has, for more _ tem
l’.""' Lo the November election

wilully exercised the rlgg"'
joyed theprivileges of the e ;
chise in sald Territory, and
mur%thau five years L;::
taxable propertyjand 0 a
in said &'erritory, and that y
was on the last regisiration ]

voters of the secoana M .
rior to the second Monday :

A the plaintifls a; the
plaintiffs a. llll%
formore

“*And the
plaintiff, Mildred K. Randall, fo

than threc years Jast past has beén and
is the wife of the plaintiff, Alfred 2an-
dall, who is, and prior to March 224,
1842, was a uative-born cltizen of boe
United Stutes of Amierica; tohat sbe has
not on or since 23 of Murch, 1882 eo-
habited with any bigamist, polygaiist,
or with any msn cohubiting with moire
Lthan one woman; that she 1s nova big-
amist or polygamist, and never has
been a bigamist or polygamist, and has
not in any way vielated the act of
Congress entitled ‘An act to amend
sec o2 of the Revised otatutes of
the United States in reference to big-

i

amy, and for other ap-

e L Piranaes by hieko ths
1%

d registration officer nnd rejected

b:‘;n?:g contained the same f

In all other respecits the co is

similar to all the others. _

Hiram B. Clawson and Ellen C.
(Clawsou also sue as hushand and wife,
in the wife’s right, and the avermeats
in the complaint as to her qualiications
are a4 follows :

“And the plaintiffs allege that the

plaintif¥, Elien C. Clawsoa, isja native
citizen of the Unitaed tes

America, and prior to the day of
March, 1882, was more than twenty-
oune years of age; that she has Goed
continuously ia the Territory of ¥iah
for more than thirty-three yea ud

resided contiouously in the fitth pre-
cinct of Salt Lake City, in sald Terrl-

wri, for more than two ' years ‘Bu
past; that she has, for mere than ten
{mr rior to the N'ovomberehcdonll

» lawlully exe the rights and

reised
enjoyed the privileges of the
ranchise lnpll.ld ‘Lerritory, and

or more than five years

fax i - tory, sad
-payer in

het bwme was om tha last Fol

list of r.hevo::r&oiuldﬂt

Bejhul:ll'lhtl‘. 1883, . ¥
And the :

plaintaff, Kllen C. mega

kit

T .

e
£

never been a bl ist or polyga-
mist, gnd s peotco itiag aml never
has cghabifed with a axcept hér
Lhush ,8hé co-platnL rercin, to

whowm she was lawfully married more
than ffteen years ago, and of whom
she is the tirst and lawlal wife.

“That the plaiouff, Hiram B. Claw-
som, has not married or euntered Into
any marriage contract or relation with
uny woman within the last six years,
and has continuously snd opealy re-
sided in Lhe city of Salt Lake, in saidl
Territory of Utah, for more than twea-
t)genrn inst past.”’

he presesied to the depuly regis-
tration olicer un sitldavit setting forth
the sane facts,

In the case in which James M, Bar-
low ia plaintiff and appellant, the aver-
meuts in the complu‘fnt. are altogether
like those In the case of Morphy,which
has been set out in full. ;

Ip each case a demurrer was flled to
the cownplaint by all the defendants, on
the ground that it did not state facls
sufficient w copstitute a canse of ac-
tion, These demurrers were sustajoed,
and the plaintiffs electing to abide by
their pleadings, Juldginent was ren-
dered for the defendants, which are
now brought by appeals for revision to
this court,

The act of March 22, 1882 |3 as fol-
lows:

AN ACT to amend section lity-Lhree
hundred and Oliy-twe of the IT:-
vided Stalotds of the United Siates
in refercnce s bizamy, amnd for

rpurposes, ’

e it cnacied by the Senale and Iouse
of Bepresea’a.loes uf the Unlted States
of Amer/ea in Congress assemdled, "I'hat
seclion filty-thiree hondred sod fAfiy-
two of the Revised Statutes of the
United States be, and the same is
heraby, ndiended 30 as to read as fol-
lows, pamely :

**‘K¥yery person who has a husband or
awile lyipg who, tn & Territory orother

lace over walch the Unlted States

ave cxclasive jurisdiction, hercafter
wurries. another, whether married or
sinyle, any man who hergafter
simultanevusly, or ontthe sawe day,
marries more than one woman, iu n
Terrikory or other place over whlch
the United States have ex Juris-
A T
auils 4 . & nue - ¢ 1oL-
more lblt},ﬂ\:ﬂ. hundred doﬁhl'l od by
lmprisonwent fof a térmof not more
than five years; but Lbis ihl gnhubl'!
not extend Lo any person’ ?‘ )
any former marringe, wh ushand
or wife by such marrisge shall have
been absent for five successive years,
and 18 not knowan Lo such person Lo be
living, nud is belleved by sush person
Lo be dead, nor te anv person by resson
of any former marvinge which shall
have bDeen dissolved by a valld decree
of & cowpetent eourt, nor to any per-
son by rearon of any former umr
which shall have been pronounced void
by a valld deeree of a competent court,
on the groumd of aullity of the mar-
riagre contract. T

“Sue. 2. That the foregoing provi-
sions shall notaffect the prosecution or
punishment of any offence already
comimitled against the section amended
by the first section of this act.

“*‘Bec. 3, That if any male person, in
a Territory or other place over which
the Uni States have exclusive juris-
diction, hercafwer cohablils with more
than one wownan, he shall be decmed
galliy of a misdeneanor, and 28 con-
victlon thereafl shall be punisbed by a
fine of not more than toree huadred
dollars, or by imprisonment for not
more than siz months, or by both said
punishmeunts, in Lthe discretion of the
court.

“Sec. 4, That counta for any or all of
the offenses namned In sections one and
tnree of this act may be joined in the
same lnformation or jndictment.

“*8kc. 6. That In Any prosecution for
bigamy, polygamy, or unlawlul cobab-

tion, uader any statute of the United
Hiates, it shall be saidicient cause of
challeuge to any person drawn or sum-
mouned as a juryman or talesman, rirst,

that he is or has been living in the
ructt:cot A ¥, OT un-
awlal cohsmbiation with mope than

euc womad, of that he is orhas been
vuilty, of an offemce punishable by
eilber of the fore~oing sections, or by
sect.on N .y-uaréc handred and fifty-
two of ‘Lhe llevised Statutes of the
United States, or the act of July tirst,
teen hondred aod sixly-two, en-

d ‘An a¢t to punish anpd pre-
vent theée  practice of polyzamy
in the Territories of the United

States aond other “rlscea. and dls-
approving and anoulfng certain seis
ol the Legislative Assembly of the
Teriitory of Utsh;’ or, second, that he
believes 1t right for a man to have more
thanm one liviag and undivorced wife at
Lthe same L*uw. or Lo live in the practice
of cohabiting with more than one wo-
man; and auy persou sppearing or of-
fered as a Juror or talesiman, and chal-
lenged ou  either of the foregoing
groupds, way be questioned ow his
oalh 8s Lo the existesce of any such
canse of challenge, and other' evidence
may be introduced beariag wpon the
question ralsed by such challenge; and
tais question sl be Lried oy the court.
But &5 to the lrse cround of challenge
lemzed
a diaall
aay oat 1t he declines oo
the ground that his snswer may teond
to criminate huuse'f; and i he shall
auswer us 1o said ﬂ:'st gri-uundtb:ls m;-
swershald wol be giveu la evidence in
wny driminsl prosecutién  againss’ hhn
bl for any o¥ence named In sections
one or three of thigact, bat If he de-
clines to answery on aopy gronmd,, he
shall be rejected as hnhcompetent.
“'SEC. 6. That the President is here-
by authorized 1o grant amnesty to ~uch
crasses of offenders ga'lty of bigamy,
polysamy, or unlawful cohabilation,
vefore Lhe passage of this act, on sueh

coaditions under_sucn lHmitations
mﬁ'*‘!l Wnpmf bat no such

wuMesly 8 bhave effect unless the
cornq:iltgus &ereol ITIIJI be complied
with, N

Sk, 7. That the issae of bigzamous
or polygamous warriages, kunown as
Mormoo marriages, in cases in which
sucu marrisges have been solemnized
accurding to the ceremonies of the
Mormson sect, in any Terntorys-af the
Unli Siates, and such Issue shall
bave been born before the first
Janusiy, Anno Dominl eigh
dred “und elghty-three, are
legivmated,

‘*Sge. 8. That Bo polygamist; biga-
lnlu.ﬁ' any person conabitheg with
morethan one womun, and Qmitn
conabiting with any of the pe de-
ml!ﬂ:‘a aforesaid In this sectlon, in
any Territory orother piance oversshich
the Ulited Siates have exeluslve jurls-
dict.on, shall be eutitled % vole at any
election held In any such Terri or
other , 0r be eligible for lon
ora latmeat to or L0 be entigied Lo
hola mmy office or place of public Ltruss,
nhonog or emolument, In, under, or for
any such Terri‘ory or place, or under
the Umited Scates. et

“Ske. 9. That all the tion
and %eclbl officers of every ’mlp-
nre he

y of
JAsun-
by

tion I the Territory of Utan re-
by deefared vacant; and each ery
duiy selating w0 the reglst of
Vo the gconduct of elec , the
recsmp or re of vo the
canv oz returning of a,
and issuine of certilicates of Other
evidence of election in said rritory,
shall;sotil other provisions made
ry %qushtite Assembly of said
le ry us is hereinafter b -
vion vided, be pcrlorrned’ T the
exis laws of e United 5 ‘and

of said Te by proper persons,
who shall b:mwhudy l:‘t-':) g:ecﬁet.e such
offices and pertorm such duties by a
board of five persons, to be appointed
by the V'resident, by and with tae ad-
vice and consent of the Senate, not

! elected, which certiticates shall be Lhe '

only evidence of the richt of such per-
sous to sit in such Asscimbly @ Proradod,
That said board of five persous shall
not exclude any person  otherwise
eligible to vote w the polls on ge-
count of any opfmion such person may
cutertatn on the subject of bLilsamy wor
polygumy,nor shall they refuse to count
any such vote on secount ol the opin-

ject of bigamy or polysamy: but each
House of such Asscmbly, after
organization, shall have power to (e-
clie upon the elections and quulifica-
tions of its members; and at or after
the [first mecting of saidg Legi<lative

-

been elected and returned according Lo
the provisions of this act, sail Legis-
intive Assembly may make such laws,
conformable Lo the organic act of said
Territory and not inconsistent with
other laws of the United States, as it
shall deem proper, concerning the fl-
ling of the offices in sald Territory de-
clared vacant by this net.**

Section 5552 of the Revised Statutes,
which the l»rqolm_: act amends, reads
as follows: Lvery person having a
hushand or wife living who marrics
anmother, whether marrfcd or siugle, in
a Territory, or other place uver which
the Unitea States have cxt-luslwl)urls-
dietlon, is galluy of bigamy, and shall
be punished by a tine of not more than
five hundred dollars, and by imprison-
ment for a term not more Lthan five
vears; but this section shall not ex-
tend to any person by reason of ary
former marriage whose husband or
wife Dby such oarriage 18 absent for
five successive years and is pet known
Lo such person o be living, nor to any
person by reason of :m?v former rmar-
riage which has been dissolved by de-
creg of & competent court, nor to any
person by reason of auy former mar-
riage which has been pronounced vold
by decree of & compelent court on Lhe
ground ol uuallity ol the marriage con-
tract.™

AL the time of the passar-e of Lthe act
of March 22, 1882, the quuiilleations of
L yoters prescribed by the Territorial
Legiklature, whose right to do so was
conlerred the orgnnic act of Uwh,
were as follows: 1 males, they were
reguired W be citizens of the United
Stalus, over twenlty-one years of age,

ddring the six moutis sext provesking
the election, snd  no person was to be
deemed a mﬂde'f:lmlem he was 8 tax -
payer in the Territory; i females,
they were required W be of the
age ol twenly-one¢ years, resident
iu the Territory six months next pre-
ceding the election, and born or nal-
arallized lo the United States, or the
wile, widow or daughter of 4 native
born or naturalized citizen of the Und-
ted States. (At lo asiabiish a territoriod
governyaent for Liak; approved Septeni-
ber 9y°1850, Y Nlats, 453; Comp.,
Laws of Utah, 1876, p. §5.)

At the same time there was also in
force chap. 12 of the laws of Utab, 1575,
providing for the registention of vo-
Lérs and Lo further regulate the man=
ner of conducting elections o that
Territory.

That act contaios the following pro-
visions:

**That the asscssors in their respec-
Live counties are hercby constituted
the registration oflicers, and they are
required to appoint a resident deputy
In each precinet to assist in carrylng
out’the provisigns of tliis sct, und be-
foré the frst Motday in Jane, 1875, In
person or by deputy, they shall visit
every dwelling In each precinct, and
make careful Inquiry as to any or all
persons entitled to vote, and each as-
sessor or deputy, in all cases, shall as-
certain upon what ground such person
cladms to be a voter, and he shall re-
fuire cach person ectitled to vote and

esiring'to be registercd to take god
subscribe in substauce the following
vath or afflrmation:

'‘TERRITORY OF U'tAW, |
Conmy b

L} —, being fivat dnly sworn, depose
nnd suy that | s over Lweniy one yones of
ate and have residod in the Terrilocy of
'tah forsix months, and in the precincs of
——— one wonth next preceding toe date
hoeoeod, and (it amale) ama (Cnative - oorn,®
or ‘naloratized,’ as Lhe case may be) cllizes
of the United states, nnd a Lax payer in thia
Teiritory; (or, it n female) 1 am "nalive
horn' or ‘saturalized,’ or the "wife,' ‘'widow '
or “danghter,’ (A4 the case may be,) If a
sutive-barn o naturalized ciugen of the
Uaated States.

‘Huhworibed and sworn to before me this
—dny ——, A. D, 18—,

Hr;

, Aepegsor”

“Upon the receipt of such aMdavit,
tie assessor as aloresaid shall place
the name of such voter upon the regis-
ter list of the voters af the county,

“Sec. 2. 1t shall also be the duty of
the asscssor of each county, in rson
or by deputy, at the time of makiog the
annual sassesswment for taxes in each
year, beginning in 1579, Lo take wp the
transcript of ‘tne next preceding regis-
tration List and proceed Lo the revision
of the same; and lor this purpose he
shall visit every dwelling-bLouse in
each precioct, amd make carcful in-
quir{ if any Terson whose name is on
hia list has died, or renoved from the
precinct, or hls othepwise digqnalifled
as a voter of such precinct, and if so,
10 orase the saame therefrom, or whether
any qualitted voler resldes therein
whose nane I8 not op his hst, and if 50,
to add the same thereto, in the manver
a8 provided in the preceding section,

““Ske, 3. 1t shall also be the duty of
each agsessor, Lo pérson or by depauty,
during the week commmencing the first
Monday Im Jone of eacn vear, at his
office, to enter on his regist: y list the
pame of any voter that may have becn
owitted, on such voter appearing and
complying with the provision of the
Mrst section of this act required of
voters for regristration puiposes,

SREC) 4. the compdeion of the
list, ib-.dﬂ.l{:?)hu d tj”_,‘ vach as-
sessor as aforesald to proceed to make

out a list in alphabetical order, for
each precinct, containing the pames of
all the vegistered voters of sach pre-
cinct, arfd shull, on or before the Hrst
day of July ineach year, deliver alt of
said lists and affidavits to the clerk of
the county court.

“Sec. ). The clerk of the county
court shall deliver to the assessor the
reglistry lists whenever necessary for
the revimon thereof, or adding names
thereto, and the assessor in person ot
by ty“hg.l!. durl.u&l.hg ek com-
me ﬁ?}z e seconll ‘Monddy in Sep-
tewmber im the year 1y78, and ever
second yedr thereaflter, enter names o
voters ln Lhe registry fist in the man-
ner provided in section three ol this
act, and upon the list belng completed,
proceed as required by section four of

thig act: Pryvided, That in sua
hel:hdlldull&r mt 1% and aﬁ?ﬂiﬁu
on or before the 10th day of ULtober in

eﬂ:ul?c“# Vo‘ers ‘re:naﬂ_iu" Jn;rn ot?‘c
e Sty sh Eeat Wtofe the
Eellve :g tg:’reumr

fore the

previous Lo the

ry y listto the clerk

couaty court, and have their

n : erased therelrom, and they

may thereupon have their names rezis-

tered in the precinct to which they
may remove. £ ¢ !

“Sec. 7. The clerk of the county
court shall flle and. carefally rucvo
all sald affidavits and reglstry lists,and
shall make a copy of eidach precinct
registry list, and cause the same to be

posted up at least fiftecn days before
electfo‘: “IL?: mak o~ tl‘l.n.lllﬁll
& enc}

another copy. to the judges of election,
“Sec. 8. ¢ cierk of the coun.y

court shall cause Lo be or writ-

ten a notice, which shail desigaate the

oflices to be fllled, and that

the
election will commence at—,|deslg-

ti place for holding ’
::e%::'.“hr mrm. niro.on !

n
until sunset on the—day of—,
(e S 1 o PO 2 5 2

whose wembers sball have |

and constant residents in the Territony

aml shall alse make returas of such |
service to the Jastice before whoan
objection shall e heari L jpon the
hearing of the case, I <sal Tjustice shall!
find that the person objected o is ot
aogqualificd voter, w shall, withiu three
days priorto the clection, traasmit o |
certithed st of the nmmes of all soach
ungualiticd persons o the Judzes of |

| election, and =aid judees shall streike |

fou of the person custing it on the sub- |

its |

| gaiil elections.

such namestrom the resistry list be-
fore the apening of the polls |

MSEC D Tne county court shall, at
ita flrst session In June of cach year,
appoint three capuble  and  diserect
persous In each precinet ju the county,
one at least of whom sl e of the
political party that was in the winor-
ity at the last previons election, if auy
such pariy there be in such procinet,
Lo act as judges of general mid spoecial
elections; wud they shall destimate ane |
of the persons appolnted Lo r-rn-ai.lw"
and the other twvoe to act as clerks of |
Amd the clerk ol said
court shall make out cortitlcates of
saul appolobimeuts, and trausmit toe
same by mall or other sale conveyvanee
to the persons so appointed, who,pre-
vious to entering upon =aid oMee,shall
take and subscrine anoath to th effect
that they will well and faitnfully per-
form all theduties thereof to the nest of
their ability, aml that they will studi-
ously endeavor 1o prevent any frawld,
deceit, or abuse at any clection over
which they may preside. 1, in any pre-
cinct, any of such judzes decline to
serve or fail to appear, the voters of
sald precinet, fiest assembled on the
day of election, to the number of six,
at or iminediately after the time desiz-
nated for opening the polls, muy clect
a judge or judzes to Al the vacancy,
and the persons 80 elected shall gualify
as hereinbefore provided,™

Scctions 10 and 11 prescribe how bal-
lot-hoxes, keys, vte., shall be procured,
and provide for cavelopes and  ballots,
amd for keeplpyg the boxes daring the
voting and until the canvass; and see-
tion 12 provides how the judises $hall
keep the lists, cte,

“Ske, 1, Byery votersball desigoate
on a single ballot, written or printaed,
the name of the pogron or persuns
voted for, with appertinent desienution
ol the oflice to. w fillad, and when aoy
guestiown ds to be decided in the witivm-
ALIVe or nevative, ae shall state the pro-
position ab the bottasn of  the ballot,
Al Wb tharvaado . Yes or b, as he
tay de=lre to vote thercou, which hal-
lot shall be neatly folded snd placed o
one of the envelopes hereinbefore pro-
vided for, sud delivercd o the presid-
ing judie of elecuion, who shull, i she
presence of the voter, ou the auime of
the proposed voler beingAomind on the
registry hst, midd: om 41 clullenges to
such vote being decidvd fa favor of
such vober, depositit in e ballot-box,
without soy mark whatever bheing

laced on such envelope; otherwise the
wllov shall be rejected

The remgsinder of the act relates 10
the canvass, returns, wond certitdeates
of election,

i Mareh 25, 1585,

Mr. Justice Mariuews, after making
the foregoimy statewent, delivercd
the opinivn ol the Coort,

These caxes, although actions at law,
were not tried by jury 5 amd, therefore,
are righitly brought hiere by appeal, ac-
cording to the provigion of the act of
Congress of April 7, 1574, IS5 Stat, pt. 4,

] Supplement Rev, Stats, 1,
Sortugrelioee vy, Codag WYL S, G0 Hee
v. Boughton, 100 U. S, 25, Hoolr v,
Madleon, 108 U, N, 15.

The wrong complained of in ecach

case by the respective plaintiffs is, that
the defendants, and ench of thew, in-
tended w wrongtully deprive the plain-
LT of the ¢lective francliise o said
‘Territory, wiltully amd waliciously, by
the acts and In e manner sforesdd,
refused Lthe plain g registration, us w
voter, ot the sald rewgistration coun-
menced on the second Monday of Sep-
tember, J832, and deprived the  plain-
tiff of whe right to voue at the election
held In sald Territory on the 7th day of
November, 1852, and at ull elections
under said regisustion.”

The sects which, it 18 alleged, were
done by the Hyve nefendants, as o Bourd
of Commissioners or (Canvassers, un-
derthe law of March 22, 1852, and which
coptributed, to the wrong, aml consti-
tated part of iy, are that they prescribed
as & condition of registration an un-
authorized oath, st oul in the copr-

laint, In o rule promolygatsd by them
or the government of the registration
oflicers; and that the depuly registra -
tion ofticer haviug, in obedience Lo sucly
rale, “acting under the directions of
the other uefendants,”” wilfally and

|

malicious'y retased Lo receive the ani-
davit tendered by the plaiotiff, in lien
of that preseribed by the rule of the
poard, and to registerthe plainaifr: aod
that the connly registration ofticer, on
appeal, having refased to order other-
wise, Lhe Board of Commissiouers also
refused o reverse and correct these
rulings and to direct the registration
of Lbe plaintiffs respectively, butaf-
firmed and approved Lhe same,

By an examination of the ninth sec-
tion of the act of March 22, 182, pro-
viding lor the appointinent wnl pre-
seribing the duoties and powers of that
board, shows that they have no fune-
tions whatever in respect to the regis-
tration of volers, except the appoint-
mentof officers, in place of those pre-
viously authorvized, whose otfices are hy
that section of the law declarcd to be
vacant: and the persons appolinted 1o
succeed themm are nol subject Lo the
direction und control of the board, ot
are required, until other provision he
made by the legislative gssciably of the
Territos y, to perform all the duties re-
lating w the registration ol voters,

“under the existing laws of  the
United States and of said, Ter-
ritory." The hoard ate not

antbhorized to prescribe rales for goy-
erning them in the performance of
these duties, wmuch less to prescribe
any qualitlcations for voters asu con-
dition of registiation. The statutory
powers ol toe board are limited to the
;ppolutment of the registration and
cction officers, authonzed w aet In
the first iustance undér the law wotil
t:uvlﬂion is made by the Territorial
islature for the appointment of
thelir snceessors, and o wae canvass of
the returns and the issue of certitleates
of ¢leetlon '“to thase perdons who, be-
ing eligible for such e¢lection shall ap-
pedt to have been lawlully clected.'!
I'be proviso in the section does ludecd
declare “that sald board of tivo per-
sons shall pot exclwle any person
otherwise eligible to vote I[rom the
polls on account of any opinion such
ra3gu way entertain on the subject of
igamy or pol)'_r,tulr." but, fotae ab-
sense of auy general and express power
over the subject of detiaring the gquali-
flcation of voters, it 13 not 4 Just fn-
ference, from the words of thix pro-
viso, thdc it was lnwanded 10 admit by
lmplication the existence ol any au-
thorivy in the board to exclude from
reglsiration or the right to vole, aoy
s:mn whatever, or in any manner Lo
fine and declare what the qualifica-
tious of a voter shall be. The prohlbi-
tion against excluding any person from
the polls, for the reason asssigned
must be constraed, with the adqlllu:guul
Injunction, **nor shall refuse to
oOunt any such vote on account of the
opinion of the person casting it on the
subject of biganmy or polygamy,' Lo
apply to the aclion of the board in can-
vassing the retorns of elections, made
to them by the officers bolding such
IL it lnclodes more, it 18

neral nciple to govern all ofilcers
g«:.;ncerne‘:r n & nggotmt.lon of voters
or the conduct of e ons.
It fellows that the rules promulgated
by the board, prescribing the form of
oath to be exacted of ns offeriog
to register as voters, and which con-
8 t%mdl l:!soundcr which it 1s

e ation o acled,
re without force, aud no effect cin |
be given to them. 1

t cannot be
‘t‘lrnﬂ?g‘m %:nmol the
tifts, for the on officers’ 'df
e R
There was no relation between the
and .ﬁf- appoinied ‘3'
_ S0 as (o

Chiave deprived the respective plalnuiffs

, m"’ Id give to the stubals & relrospec-

o differett prioelples. 1T they
ey tiiisterigl ofievrs, aml

W e :
(HITE

of thelr right to ke registered as voters,

in violation of law, they may be qe-

gpousible in an action for damsges

Whether they are so must depend, i
the frst instance, not upou what they

have done or omitted, but apon the

question whetber the plamntiffs bave

several'y shown themseives entitied Lo

the right of which, i1 is dlleged, they

wore illegallvdeprived

Aundin entering upon Lae considera-
tion of this point it Is to be observed,
i the tiest place, that the pleader has
not inany of the complaints, allegod,
= matter of Inet, that the plaintd i was
a lewally qualifled voter, entitled to he
registered as such: e bas prefeerod,
I oeach case, with variations to suit
the cirecumstances, 1o aver the exist-
cuce of speclile enumerated gualition -
Lons, amd the ubsence ol specitle and
ergtieruted disqualileations, leaving
Woto by loferred, a3 o mnlter of law,
that the plaintiff was a lesully gualifed
vorer sl cutitled o be reglstored  us
such. Phat lewal Toference s neees
SUTY lnru-u-‘-l- t the case as statnd;
and the suticietey of the statement
st dopend on whether all the posi-
tive quatidcations reguired by faw are
alleged Lo have existed, amd all the
thxgualiffiations affixed by law haye
Dy ad ety el

Tor dscertain this we have to eotpire
the uliveations of thecomplalnt in exach
case wiltlhh the tequisitions ot the law,
aud, by construction, to addetermine
whether they conlorm,

S0 far as the reguirements of the Juw
existing at the time of the passace
ol the act of  Marceh 200, 1882, aucd
whicheontinmel in foree concurrently
wilh that, are concerned, there s ue
dithculty. Each of the plalotiffs i<
showu to have becn a gualided vorer,
unless disquaditded by the latter ael
The only question <, whether they have
prought themselves within the medn-
e of thut act, The langoage on
which the lllll'xl[ullﬁ arise awours b the
Sth =ecctian, and Is: “That no poly-
gamist, bipamlst, or any person co-
babiting with more than one womsn,
and no woman conaliting with any ol
the persons ddeseribed as aforesaid o
this'scetion,”' cte,, tnat is, with any
}.ml_\'x':mulsl. Dlzawmlst, or person co-
wbiting with wore thgn oue woman,
shall he entitded Lo vote at any ¢lection
held Ta the Territory,

Iu the case In which Mary Ann M
IPratt s plaintiff, she clearly excludes
bersell teom the disqualifications of
Lhe et Sheallezes In her complaiat
“that she is not and vever boas heen a
hizamistwr a polygamlist; that she is
the wildow of Orson Pratt, Sen , who
tied prior to the 2tnd day of March,
182, after w continuous residence in
sald Terrltory of more than thirty
voars, and that since the death of her
sald hushand she has wot cobablted
withh sny man."

The same s true'ln reference to the

allegations of the complaiot In the
cave In owhich Mildred E. Ruodall and
Lier hushand ure plalntiffs. Tuey are,

“‘that the \alalntl  Milcred K. Randall,
for more than three years last puast has
been and (s the wife of the plainuim,
Alfred Randall, who I8 and prior to
March 24, 1882, was o naihve-horn
elitizen of the United States of Aweri-
cay that she has not on or since March
2, s, cohabited with any bigamist,
polyzaanist, or with any man cohabit-
oL with mare than one woman; that
shie is not a bigamist or polygami-tuud
never has heen a bigamist or polygam-
ist, wid bas npt lnany way violated the
act of Congress entitled *An sct to
amend =ection 52 of the Revised
Statutes of the United States in refer-
cice to Higuny, amd for other pur-
posces,' gpproved March 22d, 185:."

The regquirements of the cizghth see-
tion of the act, o reference to 4
woman claiming the right to vote, are
that she does not, at the thne she
offers W reglster, cohahit wilh a poly-
wuwinist, bigamist, or person cohabiting
with more thun one woman; and it is
sufMlclent, if the complaint deules the
disqualidcation la  the lavgusge ol
the act. These requirements arce fally
tict o the two cascs just referred to

The case ol Eilen C. Clawson is dif-
ferent. In the complaint, filed by her-
self and her husband, It is alleged that
she “is not and never bas been u Liga-
mist or rnlygalnlﬁt. and i8 not cohab-
iting and never has conhnbated with any
uin exeept her husband, the co-plain-
Lift herein, to whom she was lawfully
marricd mmore than fifteen years aco,
and of whown she is the fiest and lawful
wife; that the plaiotiff, Hiram B. Claw -
son, bas not married or cotered fnto
a0y marriage contract or relation with
any wounan within the last six yvears,
and has continuously aml openly re-
sided in the city ol Salt Lake, In sald
Territory of Uwtih, for more than twen-
Ly years last past.”

It i3 yulte consislent with  these
statements, that the husbaud of the
fewale plaintiff was at the tiwe she
clafmed reglstration, o Ligamist, or &
polyzamist, or that he was then colugh-
iting with more Lhanooe wownan; und
Lthat shewas cobabitiog with Lhim at the
sume time. She would be, on either
supposition, expressly disgqualitied
frum votlng by the eighth seclion of the
act of March 22d, 1222, and she does
uot negative the fact.

It cannot, therefore, he inferred shiat
she was a lawfully quahtded voter.

The casces nl Murphy wnd Barlow are
alike in substance. o Murphy’s case,
the allegations are, “*‘that he has nol
since more than three i't-ur.-a prior to
March 22d, 1882, marricd or entered in-
to any marriage contract or relation
with any woman, or ln anywise viojat-
e the ot of Congress uprrm'ml July 1,
132, detining and providing for the
punishment ol bigamy o the Territo-
rics, . . and has not vio-
Inted any of the provisions of the act
of Cougress approved March 22, 1882,
ete. - . . and that he has
not, on or sicee the 224 day of March,
1882, cohubited with more thau oae
woman, and has pever been charged
with or accused or convicted of bigamy
or polygawy, or cohabiting with more
than one woman, inany court or before
any officer or tribupal.” In Barlow's
case, the statement on oune poiot Is
stronger. It s, **that he has not, on
or since the first day of July, 1862,
married or entered Into any marriage
countract or relation with any woman,
or in any wise violated the act of Con-
gress approved July 1, 1862, detlpin
and providing for the punishment o
bigamy in vhe Territoriex. That is to
say, thak, l.ll.how(h he may have mar-
ried a svcond w ¢, it was before any
law existed in the Territory prohibit-
ing It, , therefore, It could not have
been a criminal offence when com-
mitted,

But ia both cases the complalots
omit the aliegalion, that, at ghe time
the plaintiffs respectively clalined Lo be
registered as voters, Lhey were nol
each, either a bigamisl or a polszamist

1t 1s admitied that the use of these
very terams in the cowplaint Is not
negessary, If the disqualilcations law -
fully implicd. by them are otherwlse
substantially denied. That such is
their case Js malntained by the appel-
iants.

The words "binmlst‘;‘and ';pt;}it‘-

'u,o.zt" evidently are not used s
f tu In‘ihe pc.-n?e of desc'rihtntr &mm
who entertain <hd oploton that bigamy
and polygamy onght te be tolerated as
4 practice, not inconsistent with the
good order of soclety, the welfare of
the race, and a true code of morality,
if such there be; because, In the pro-
viso in the ninth section of the act, it
is expressly declared that no person
shall be excloded from the polls, or be
denied his vote, on account of any
opinion on the subject.

It is argued that they cannot be an-
derstood as meaning those who, prior]
of t of March 2,
a4 bigamous or
YELMOUS Mar , either in violn-
ion of an existi aw, such as that of
I July 1, 1862, or belore engctment of
law forblikding it: for to do so

‘tive effect, and by thus depriviag citi-

« man who heroafter Sime-
oy e sattie DAY mareies

WO, i & Pervilory
over shidcl tha L whbesd

singli, sl o
nltaensly
more than o
or othier plo

States have efelusive jurisdlcbon |
BBt there i anotlier sty W &
miay b wiven8 to thi s wiordie, WHR
we think, Is Nl tatendoad Bt on
UTeNs i o opinlon, By TV & 2
polyzaniist o higamin, in th sonse
this section Rof the wet, who, B g
srevionsly mdlerled one wite, 1A
Irm,nn-t huvifpe another at Ve e

s bimsel toc bt e

wien e press Tat
poter, st mmigtadis Tha

I<tration as

refation to 8 piomdiey ol W IS,
thougly from Whe dute of Pl prassnee ol
the ael of M o) | DL [ B antil the

regi<ter and to vote, e
conitiited wath
AV ithout rogard
e thimye he
1L was i

day he offers to
may not o fact
MEOTE LU onge we
Lo the gquestion whi
entered fntao such a4
prohibited and punishlde
whetiyer by pvedsonnr ol fuges
SUDCE JUR o ssiony a0 gira
LLay ot e barred, 11 e

L U TR

tatus the selathogy e B oo Decindi=t o
l"‘]‘= sibii=t, becnsse that 1'4I'I-,.- CH T QY
whteh thg et Aaldt aoed peachiee ol
ke Tivipe has estabbi<hegd I hits n
purality WE WM e, e tlealr o
wiontnan wWhlienn b revostulses  oas 1
wife, ol wWhaset wtlbirem i | I
acknow ledeed fnthier, amd whomw wirh
their enlldren e waolams s o Ly,
of pwhich e 0 thee eead Vil s
stalua as o sevordal wives muay W

COntIne 10 exist, ay a4 praviival rola
tion, wlithonsh o o foctnad e ooey N
b fact colibidt avith Thaan o s
that s quite consiatenl wath Toe con
stant recognitionofl U sande poldat o
oy yi Yy, steaaigeinie o with TR L14)
Intention 1o retiew coliaiation with
oae orapore of the ollieers sl i e
he convenlent,

IUis not, therefore, hechins the por-
sork has  oowaattod the oftence of
Digaumy or polyeanmn, gt same prey o
Thaer, b violavion vl sonae e lsting
Statute, and us nn additionas]l paulsh-

el for LS edanindssion, vt s i oli--

tranchises by the ot ol Condhy <u o)
Micreh 250, 18880 nor bhocsuse be b
guilty of the oftence, as dettioed  and
punisbicel by the tevms of that ae g L,
Pediuse having at some Tt ciidio
Intoa Blimamons or polvepindge el
tiow, by mwrrmze Wil a sceord or
lr|1|'|'l wife, whille Lo <t wkd iy 1 N T
SUithmaintains b, o Juks ot o bty el
it although for vt Uie Dodne e 1=

sirfets getnal coliabltation 1o bul e,

e

might, In  Jacl, whstaln from
actual  cohabltation  wih  «ll, and
be sl as woelh as ever o Dueamist
ora polygamist. e edn only conse
uvbe such woen e hias tUnally aad

Tl illssolved in <ome o Fee iy ¢ i

ner, whilech we ard not Called on Luors
Lo polit o, thee very relation ol iy -
Dansd torseveral wives, whiwh constl-
tutes the foroldden statis he has pro-
viously assumed. Cohabitation s buy
oue of wany Incidents to the e fame
relation. 1t 18 not essentlal to it O
ouun where suell o Svetord has Disch
tolerafed and practiced, may bave sey -
eral estabilislimients, cach of which may
be the home of a separate tawilv, none
of which he himself way . dwell
even vigit The stature nmkes an ex

press distinetion betweenn Bemmists
and polveamists on the one band, and
those who cobabil  with amore than
one  woman on the ather; wlhore

as, I cohatitation with several wives
wis essential to the descriptlon ot
those who ure blgamisis o Iowlyua

milsts, those words in the statute would

O

Be supcrfiuous gud wunecessary 1
follows, therefore, thal any person
having several wives isoa Bloduist o
'-l.ll"i gambse o the sense of Ui uel oasl

March 22, 18582, nlthoneh since e ola e
of 18 passagze ibay not e colmbied
with wore thian one of then,

UTpon this construction the statute 1+
not vpen L the ubijecthowthiat i 1= an
Cx post faolo L U dows ot sovk g
this sectlon aml by the penalty of «lis-
franchiscment to Operwio s punlsi
menl upon any offvpce al ;..H The
crime of Digamy or polyuainy consisls
Inentering intg a Menawms aor poly -
Mmisi= Ill:ll'l'iu'.u . wisel s a -ol:llrll"l' \\.'hl_'u
the relation beypluns, That of actual co-
habitation with more thun oue woilban
is detined aod e panbslineit -
seribed in the third section.  The diy-
franchisvment operales npou the exist -

Ing state and combition ol the por-on,
and not apona past offenc | T T
therclore, ol retrospectin e, e Bl
Is deprived ol wis vore swla, when he

offers to reglstér, Is thea tn U sjate
und condition of a bicamisl or 4 poly
Amist, or Is then actually  ehbudatipe
with mweore than ome Wk IMislrai-
cldsement is nol presciibod gy n penal

Lty for bheaneguilty of the crime  and
offeaer ol Yaed i o Py lor, an
Bas e b ool Bhat vl e o cunsisls 1
Lhe fack ol wnlaw lul macesaie, and

proscention  aealns! Wl Ol e e b
Barred by the lupsc ol Larve Nears, D
scction 1045 of the Revised Stotutes

Clontimobyg v i el st LY
wairils 13 ot an olMenee, wlthounzel to-
It borcd wWALLE Wbovee: S0 1 v nba
1< Busd b o vy - v ez 1 -
INONsS OT oy patiiods stave Withioal eog-
babitatlon with voove Ly

0 WS,

e ks b Lhat sense a0 tosamiel ul &
polyzamist, wod yot gndiey of e cpttend

nal ofience SRt i st te
Lnose dlpsgualitleations o 4 voler un

der the ace ol Marelh 220, =2, vie oli-
1I‘l‘”llll I3 not well taken Vhal vcomre-
sents the doguiey gto Ahe Lot by
the otherrs of rezistratio adr h-
luwful mo e of P osceul jon Loy
Crige Lo yespoet by e Liek ol HTRATIY |
cohabltation  wilth more thma  anis
wonman the ab ection i<ogqnaliy sroun! -
less, [or e Tawguiry Fradd i AR, Mo
far as the regisuravion ollees o wre an-
thorized to wake 0, oo D fadees of
election, on chatfenye of the vicht ol
Lhe vorer o aezisterod, s tegideed Lo
delermine it 08 ool, o view of jry
charneber as 2 oraue, not for the e

pose of punialimcnl, bl tse thie aole
purpose of Jgeterminine, au in gy af
every other comdition aviactesl o e
“lght of sullrase, e gualliication of
one who alleges b= vicht (o vote, T4

recisely similae toan ngiiry bita thae
atl of nubvity, o s, or ol
other stalus made necossary by law us
a condition of the vloctive franchls:

Lt would be quite compe tont for e
soverelgn power to dechore thaut oy oy
but a married per<on shinll Lae cntithed
to vote; and in that cuont e election
officera ywould b auiliorized o dle-
termine for that oceasion, incuse of
question In any Instaoce, upon the fat
of marriage a8 a conthintinge ~tatns

There is no greater ohjaction, U poirl
of law, L a simllar Ingniey for e
like purpose into the (dct of o sihsi-L-
Inc and continaing hicainond or poly-
gamous relntion, when It 15 mad., us
by the statute under consljerallon,
disqualilieation to vole,

L]

The counsel for the appcdlants 1o
argoment seemn (0 question Lhe cone
stituttonal power of Coneress 1o pass
the aat of Mareh 220d, 1852, 90 far as it
abrideges the rights of clectors 1o the
Territory under previouws laws, © Buy
that question i*, we think, uo fer
open to discussion. It has pass®t he-
yond the stage of controversy into fina!
jodgment.§ The people of the Unitl
States, as sovercign owners of the
Natlional Territories, have suprenio

wer over them sod theirinhabitdgts.

n the exercise of this sover len “?A:-

minion, they are represented by the
government of the Lnited States, 1o
whom all the powers of goverdinent
over thatsubffct have been deleysted,
subject only to such pestrictions as
are expressed in the Constitution, or
are necessarily implicd o its torma, o
in the purposes and ohjects of the
power dtself; for it may well be ud-
mitted in respect Lo this, as lo eveyy
power of society over 2 members,
that it is not absolute and unlimited.
But in ordainingz government for the
Territories, and the peopls who (uhabit
them, all the discretion which belongs
to legislalive power s vested in Con-
gress | aod that extends, boyond all con-
troversy, to determining by law, from
time to t'llnu. the form of the locwlgoy -
Pl o parlicuis e Territory, aad
the qualiication, of whose who shal)
administer i, e

geus of elvil rights, merely on account
m offences, or on account .ol acts '
[ when committed were not of--
fences; would make ‘it an ex post faelo
ilaw, and therefore void

is  declared to

msed In the section of
mist, as oqnl

s ﬁ.m-ig‘lgay
that the words polygamist and bigi- have

It vesis with (‘ongm“
to'gay whether, Ina glvenvise, any of
the \moplc, resideat in the Tor Fa
shall participa’e n the cltcl.iuu%
oflicers or the waking of Hs laws; '

fore, 1ake from

y the
t of suffrage It may p
erred, or al any Lime |

13




