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at law the property in question
at the time of mr brains
death was worth about
shortly before his last illness the de-
ceased they aver entered into nego-
tiationstiati ons with the zions savings bank
through B H its cashier to
obtain a loan of 2000 which was to be
secured by mortgage on the brain
brickyard propepropertyAy that on the day
preceding his death the deceased sent
a request to mr to prepare a
draft of said mortgageemortgage that brain hadbad
for years had intimate business rela-
tions with mr bettlerSc and had entire
confidence in his business capacitycupa city in-
tegrity and friendship that about 8 pm
on may and within a few hours
of mr brains death mr hettlerSo
accompanied by a notary public went
to the brain residence presented a
paper having the general appearance
of a mortgage and which plaintiffs
averver the deceased believed to be such
andnd without explanation orr statement
as to its contents this was signed by
mr brain at mr lers8 request
the plaintiff annie peters brain as the
wife of deceased also signed
and acknowledged the document
but without knowing its ac-
tual contents about twelve
hours later this being after brains
death plaintiffs discovered that in-
stead of its being a mortgage the
deceased and annie peters brain hadbad
in fact signed a deed conveying the
premisesdemisesremises in dispute to mary B brainwencehence th plaintiffs now insist that B
H mary 13 brain and
others to them unknown entered into
a conspiracy to cheat and defraud the
plaintiffs and the other heirs at law
they also declare that the deed
was made without the knowledge
or consent of the deceased
and annie peters brain and
that it would never have been executed
by either of them had they known the
true facts the deed they say was
fraudulently obtained has been record-
ed in the office of the county recorder
and constitutes a cloud upon the title
to the property they therefore ask
that it be declared void

answering the complaint defend-
ant denies that the plaintiff annie
peters brain was the wife of edward
brain at the time of his death or that
the property mentioned was at the
time of mr brains death or Is now of
the value of or more than
dentaldenial is further given to the allega-
tions that on may 1890 when
brain was fatally sick he directed that
a deed of his brickyard property be
carried to B H that
hebo sent a request to that gentle-
man to prepare a draft of mortgage
thereon to secure any loan or that de-
ceased stated that he and plaintiff
would execute the same she likewise
denies that at any time deceased
signed or acknowledged any instru-
mentmentinin writing without fully under-
standing its contentsnten ts or being
informed by mr B H

or other person as to the
nature thereof she denies that subse-
quent to mr brainsbrainis death and about
twelve hours after the execution of the
deed plaintiffs discovered that instead
of the saidmid mortgage the deceased and
annie peters brain hadbad signed and
acknowledged a deed of the premises
conveying the same to mary B brainamin
denies that mary B brain and abB H

either with or without
others conspired to cheat wrong or
defraud plaintiffs or the other heirs at
law denies that the deed mentioned in
the complaint was made without
any or adequate consideration
passing or without the knowl-
edge or consent of the deceased or
annie peters brain she further
denies that plaintiffs or either of
them are interested in said property
that the deed was fraudulently ob-
tained or that it constitutes a cloud
upon the title to the damage of plaint-
iffs

plain-
tiff s she then goes on to allege that
in the month of october 1852 the de-
ceased and herself believing them-
selves to be in every way legally com-
petent to do so intermarriedinter married and from
that time until november 1883 a
period of over thirty one years they
regarded themselves in law and in tactfact
as husband and wife during the period
named there were born to them five
children three of whom are now liv-
ing the youngest being twenty three
years of age in november 1883 they
were informed however that the mar-
riage was illegal because at the time
it was contracted the deceased hadbad a
wilewie living and who had
long before separated from him and
as he supposed hahaiI1 been legally ddi-
vorced when she married the de-
ceased she owned several hundred dol-
lars worth of property which was
sold and the proceeds given trtn brain
for investment in land situat-
ed in salt lake city the
lots purchased with it and now worth
about were afterwards sold
and the proceeds used by deceased
who gave her the premises named in
the complaint for a home for more
than twenty years past she has occu-
pied the samearme as her home and until
1883 when she ceased to live with him
as stated deceased also resided there
beveral years ago and before his al-
leged marriage with the plaintiff an-
nie peters brain deceased made a life
lease of the premises to defendant and
many times afterwards promised
to convey to her the title to them
he however failed to do toso untilmay 1890 when in fulfilmentfulfillment
of a promise and for a valuable
and adequate consideration he execut-
ed the deed freely and voluntarily and
with a full knowledge of its purport
and effect that at deceaseds request
annie peters brain signed and ac-
knowledged the deed defendant says
she has no other home than that men-
tioned in the complaint and no other
propertyproperty than the household goods and
furnitureurniture therein which are of com-
parativelyively small value she asks that
her title to the promisespremises be ratified and
confirmed that she have her costs in
this behalf and such other relrelieflefasas to
the court may seem equitable and just

the witnesses for the plaintiffs are
james maxwell annie peters brain
and mrs lucas and for the defendant
mary B brain B F and
joseph E taylor

his honor said this was an action to
set aside a deed executed by the
late edward brain and his wife
annie peters brain the cause
asset out in the complaint was
that the deceased on the day
before his death and his wife signed
tbthe deed without knowing its contents
I1id therother words that they were fraudu-
lently led to believe that it was a

ragegage it appeared from the evidence
that the defendant married mr brain
some thirty six years ago at which
time he had another wife and eight or
ten years sincence he married the plain-
tiff annieA nnie peters brain after the
marriage with her be obtained a divorce
from bisbig first wife and then again
married the plaintiff making her hishia
lawful wife it further appeared that he
deceased and defendant lived together
on the property involved in the dispute
as man and wife until brains mar-
riage with the plaintiff and that
brain had given the defendant a life
lease on the property it seemed that
mr taylor oneffone of the witnesses in the
case hadbad tried on one or two occasions
to perspersuade the deceased to execute a
deed in favor of the defendant feeling
that having raised a family by
her he ought to do so and
about two weeks before his
death mr brain expressed his
intention of adopting the

just before he was taken sick
however hebe told a mr maxwell that
liebe did not think he would annie
peters brain stated in the course of
her testimony that the deceased told
her that mr taylor wanted him to
execute a deed in favor of mary B
brain but that he would not do it to
another person it was said deceased
stated he intended to give all his wives
a home

deceased was attacked with pneu-
monia on may in last year but he
was not thought to be dangerously ill
until a few hours before he died the
plaintiff hadbad testified that at the time
the deed was executed he was in a high
state of fever and at times during the
day was flighty bhe did not think
him competent to understand the
nature of the deed mrs lucas also
stated that the deceased was somewhat

flighty on that particular day
and dr pratt who attended mr
brain in his last illness said she was
at the house twice on the may
his mind then appeared to be uncloud-
ed she was not predentpreisent when the deed
was executed but must have been
there shortly before mr t

likelikewise testified that the deceaseddecease dsa
mind was clear when he signed the
documentsdocument and that he talked rational
ly mr iverson the notary public
made a similar statement the plain-
tiff hadbad declared that when the
paper was brought to her to sign
shehe thought it was a mortgage wadand
such was her husbandshusbandts impression on
the other hand mr stated
that hebe first handedbanded the mortgage to
the parties called for a pen and ink for
them to sign it then took out a deed
and said to them I1 here is that deed
when mr brain remaremarked 1 I know
what the old mylady wants she wantswaists
charlie meaning the son to build a
house on that lot well I1 believe
I1 will sign atiit and accordingly
after vacillating somewhat be did at-
tach hisbis signature

the only question under thehe circum-
stances waswag whether there was suffi-
cient evidence to warrant the court in
finding that the execution of this deed
was procured by was the de-
ceased deceived and misled and ow-
ing to his mental and physical condi-
tion at the time did the evidence
authorize the inference that he did not
understand what he was doing the
acknowledgment of a deed or inspru


