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I1 otheTHEitheitneo OF UTAHutan
onov thursday may lathe notoriousua
swearist 0 W baker who was
tried and convicted of robbery at
the Septemberlast term of the
batehate Court in thisthia city on his own I1

petitionoil waswius brought before judge
Boboreman sitting in chambelischambeis alle-
ging

ilio
gingiu in his petition that the courtwhichwhich tried and convicted him had
not legal jurisdiction in criminal
matters and being deprived of his
liberty unjustly tohe prayed to be
discharged mr maxwell who has
beenbeell almost invariably the cham-
pion of nearly every convicted
scoundrel whowiio iraslias been liberated
in this city on habeas compto for
several years past appeared on be-
half of the fellow baker andarid

Z snow and george C
bates for the people the closing
aritiargumentment onoa behalf of the people
was made by mitmir bates on friday
afternoon a full reportrepola ofor which we

to our readers

A bifflairihirt BATES
si

inasmuch as this case isisaa very pe-
culiarjil rr one 1I most respectfully ast theth e
court to givegise me anabl opportunity 1 forfotr
a very minutes to present some
authorities on thetho question of the
jurisdiction of probate courts in cri-
minal cases which have never been
citedcind litholithe courts of this territory

discussion of
tion from the bebeginning

the relator bakerbawler hashaq been tried
convicted and sentenced to the
penitentiary for robbery has served
partart of his time androwand now seeks to be
discharged on mhdth ground that the
probatelobate court of the territory of
utahutah has no jurisdiction over crimes
committed within the county or
territorytory in short thattiethat the probate
courtcoult has no other or further juris-
dictiondlatioii ththanan that ofaofa mere pprobate
court to wit in the
tion of estates probateprobatebato of wiliwill
guardianship of children and
under the municipal charter or or-
ganic law of utah congress
canTicartican prescribe the criminalcilminaiminal jurisdic-
tion odtheof the courts of the territory
and that by the ath section of the
charter ordr act of incorporationtion off
utah it has limited the jurisdic-
tion of thetile probate court solely to
probate jurej unisurisjurisdictiondiction

the peculiar character of thothe re
latar the heinous crime with
which liehe is charged and for which
lihohaselibA been convicted and sen-
tencedtentonded and the important conse-
quences to the people of utah
which depend on thetho decision of
thid court willwIlI justify me in asking

honor to considerreconsiderre and to re-
examine the law which is applica-
ble cale will your honor

let me begin by premisingcremising that at
the end of last century and for
quite a longalong period in this there sat
on the bench in england one of

I1 those eminent men who seem
to bobe created by godgott to
administer equal and exact
justice to all men his name
nonowr a household word among the
bench and bar of the world was
lord mansfredmansfiedMansBransniedfied he said your hon
orand I1 repeat the highest
and strongest evidence ofaof a man
being a good judgej was that liehe was
the first to correct and the first to

I1 detect his own errors nothing is
truer than that your honor and

and a
judge is called upon to administer
justice there can be no higher evi-
dence in the world than this that
he is a man who understands the
duties of his position I1 know
ycyourur honor that I1 am talking tto0
such a judge your honor is yujustst
fresh among us and being born in
one of the old states of the union
you have never been called upon
to discuss these questions of terr-
itorialritorial law with which I1 have
been familiar sincosince I1 reached man-
hood

it happened to me your honor
to comocome to the bar in a territory
almost forty years ago in 1834 it
happened to me there and then to
learnearn before territorialurial judges the
intricacies of territorial questions
in the midst of a conflict with which
this in utah is as nothing I1 refer
to the foundation of the territorial
government of michigan ithacit hap-
penedened to me your honor to assist
in organizing the territory of niiall 1

in defiance of congress 3 and
to resist tilethe federal government in
its attempt to trample on the rights
of a territory and even to bid an-
drew jackson that old lion of the
democratic party dedefianceflancoflance in liisills
den michigan your honor orga-
nized her government without the
proprotectionlection and in defiance of con-
gresssandlandand it was not until two years
after that she was admitted into
tilethe union on an equality with the
other states without pretending
therefore to bobe a learned lawyer
1I have had great experience in a
Terilteriiterritorytory very much in the condi-
tion of utah now except that the
questions at issue were of a differ-
ent character

and first it is insisted that under
ofgovernment conCoucongressgress liashas

no legal power to prescribe the ju-
risdictionrisdiction in CRIMINAL CASES forafonafor a
violation of the local laws of a terr-
itory that is the foundation or
keystone on which I1 build my su-
perstructureperer congress never hasbasiadhadhad the power and congress never
attempted until 1862 to interfere ininany imrespectspeet by legislation with
the criminal jurisdiction of the
states or territories I1 wish to
emphasize this because I1 shallshail have
occasion to refer with the greatest
possible respect to opin-
ion delivered in a recent habeas cor-
pus case here I1 say nothing about
jurisdiction in chancery or at cocom-
mon

m
law but I1 sayeay that congress

has no power whatever under our
form ofgovernment to intermeddle
with the prosecution of crimes for
oflenses against the local laws of
a territory and never was such a
predencepretencepre tence set up until after that un-
holy unhappy war in 1862 if this
propositionr be true then your
honor that would end the whole
of thisthia discussion now congress
may exercise power brute power
and there callcan bobe no appeal from it
although I1 think that I1 could de
imonstrato in five minutes that
I1 that bill that was before congress
lastlas winter the FrelingFrolinghuysenhuyben bill

was in utter violation of the
theory of our government and that
the supreme court would have put
its heel upon it thetile very moment itgot there it was directly in theteeth and eyes of the decision given
in the engelbrecht mecase which I1
have before referred to and which
I1 shall cite congress may exer-
cise the power to say yea andnay and may do many things
from which there is no redress but
which aro unlawful Fori
the votovote at the close of the last
congress by Ms biehbleh they tooktoola fifteen
hundred thousand dollars from thetho
treasury was an infamous wrong to
the government which tho people
can only redress at the ballot box 1

now your lionorhonor I1 say thaithat
when the municipal charter of this

territory that is the orgaorganiciliclile law
was grantedgranted the powers ortheofthe peo-
ple and of thotheI1 ho local legislalegislatureturo
undertinder that charter were precisely
the kameassame as they are in a state
and that when I1 came herehero when
your honor cameearno here when these
hundred and twenty thousandthousand peo
pie amecamec here I1 do not care where
they came from nor what is their
religion they liddiddid not lose their
citizenship or their manhood and
I1 am goingoing9 to show your honor
that even previous to the
days of 17841734 congress never
pretpretendedended until 18921882 to exercise
the right to intermeddle wwithith
the local affairs of a territoryI1 I1 or
with the local jurisdiction in ccrimesrames
againagainst theh localI1 laws of a territo-
ry ththe ppowers80 v rs of congress over
territoriesle having sufficientlent popula-
tion to maintain a local govern-
ment to wit five thousand peope le
are confined to simply this tcythey
can grant a municipal government
called the organic law I1 think
your honor was born in west vir-
ginia well its charter which
was given by elizabeth queen of
england is precisely the same in
its character as the charter which
was given by congress to the ter-
ritory of utah congress posses-
ses the power toit0 regulate
thetho territories eoso far as to confer
upon them when they have a
clent number of people a munici-
pal government adapted to the laws
and constitution of the united
states and then so far forth as
theirtheli local matters are con-
cerned the people of every
territory aroarc as independent as
tthee people3 of virginia were of the
crownrown and it was a violation of
that principle which led to the
overthrow of the powerpowei of the kingKIin
of great britain and thetiie hideindepend-
ence

pt
of our country congresscongress pos-

sesses tilethe power to extend ththe0 con-
stitutionution and laws of the united
states to thothe territories and to en
forceorceorco them and then leave them to
regulate their own local matters

this man your honor has been
gliolichargedarged with tilethe violation of a
local law of thistills territory con-
gress has nothing to do with and
haslias not attempted to define tilethe
crime of which he- wawas3 guilty nor
the jurisdiction of the court whichwhich
tried him

now your honor I1 want to go
1back iaforr a minute thisnils is a very

interesting question it spsprangrangnang up
in this territory owing to circum-
stances to which I1 will not now
allude but never ar fromfroni 1784 un-
til 1862 did congress attempt to
interfere0 with thetho local laws of a
territory I1 leadread from the ordi-
nance ofor 1784 1I need not tell this
court that it was drawn up by one
dane as was said by the senator
from south carolina iiiin the great
didiscussion8cu Rsionlon beawbetweeneen hiihithimselfuselfeif and
mr webster now your honor
knows full well that at the time of
the organization of the government
the only territory we had outsideoutbid
ththe0 I1limits1inits of the states was terrterri-
tory conveyed by virginia Nnorth0rth
carolina and georgia and it bbe-
came necessary to frame a form 0ofei
government for it and nathan
daneane one of the most learned
patriotic and best men that ever
lived drew up thistills ordinance the
spirit of this ordinance and I1 may
ssayay ththe0 letter of this ordinance
your honor is found right here in
the laws of utah this very day
nathan danes ordinance is reenre en
acted here by the legislative as-
sembly of the territory of utah

I1 will now readroad section 5 of thetile
ordinance of 17871757

the governor andana judges or a major-
ity of them shall adoptt and publish in
the district suehsuch laws of the original states
criminal and civil as may be necessarycandnd heatbeat suited to the circumstances of
the district and report them to concongress
from time to time which laws shall be in
force in the disdistrict until the organization
of the general assembly therein unless
approveddisapproved14 of by congress but after-
wards the legislature shall have author-
ity to alter them as they think fit

now therethero were three stages of
government your honor the first
one was that simple form wherein
in order to ssavesavolve expense congress
authorized the governor and jjudges
to become a legislaturelegisla and to adopt
as they did in michigan from
other states certain laws and they
were to remain in full force and
effect until the organization of the

general assembly unless disapprov-
ed by congress I1 beg your atten

i tion to thisuna because really at the
bottom of thisibis question which is
being discussed here which people
are so flippant about on thothe streets
and in regard to which so many
newspaper discussions have taken
place every principle every theory
cheverythe very heart of our government
is involved

nownoly your honor that is the the-
ory of territorial government from
1784 re enacted in 1787 and which
constitutes todayto day the sole princi-
ple upon which congress can in-
terfereterfere or can direct or legislate aat
all on thetile subject of territorial
rights such has been the settled
law of the united states and of
all departments of the government
since 1784 and upon which the
government itself was established

I1 will now allude for a moment
your honor to the modern theory
that TerrilterritoriesZes are the wards of
congress that the pioneers who
settled these magnificent valleys
I1 speak notmot alone of those in this
valley but also of those who have
gone clean over to the pacificceoceancean whose log cabins have been
built on puget sound who left
their homes in the east as we did
ouours and as you have yours in Vvir-
ginia

irglea or missouri that liesethese pio-
neers the bravest and best men
that ever lived the most enterpris-
ing daningdaring and honest unless cor-
rupted by extraneous influences
are the wards of congress and thaithalthat
congress is our guardian heaven
forbid it weve have lost neither
manhoodour nor our citizenship by
coming here weave allailaj of us stanastand
here before your honor todayto day clad
in the panoply of american citizen-
ship no member of congress be
he honestonest or corrupt no president
be hebe good oi01 bad holds in his hands
any one of our rights that are
guaranteed under the constitution
of the united states and when we
left our eastern homes we did not
surrender any right to self govern
ment

I1 read first 19 howard page
dreddrea scott against sandford

but the power of congress over thothe per-
son or property of a citizen in a territory
can never bobe a mere discretionary power
under our constitution and form of govern-
ment the powers of the government and
the rights and privileges of the citizen are
regulated and plainly defined by thetho con-
stitutionution itself and when thothe territory
becomesbecome a apartpart of the united states the
federal government enters into possession
in thothe character impressed upon it bby those
who created it it enters upon it with4th its
powersI1 over thothe citizen strictly defined andTMlimited by thothe constitution from which jtit
derives its own existence and by virtue of
which abone it continues to exist and act as
a government and sovereignty it has no

erot any kind beyond it and it cannot
when it enters a territory of the united
st put off its character and assume dis-
cretionarycredio ary or despotic powers which theion
sti utionon has denied to it it cannot create
fortor itself anewa new character separated from
the citizens of the united states and the
duties it owes them under the proTisprovisionsfonsions of
thothe constitution thetho territory being a
part of the united states the government
and the citizen both enterenta it under the au-
thority of the constitution with their re-
spective8spective rights defined and marked out andtrathe federal government can exercise no
powerwer 0overvear his person or property beyondthawhatt tthathat instrument confers nor lawfully
deny any right which it has reserved

A reference to a few of thetho provisions of
the constitution will illustrate this proposi-
tion

for example no one wowe presume will
contend that congress can make any law
in a territory respecting the establishment
of religion orortoctthehelreeiree exercise thereof or
abridging the freedom of speech or of the
press or thothe right of the people of thothe
territory peaceably to assemble and topeto pe-
tition thetho government for thothe redress of
grievances

nor can congress deny to the people the
right to keep and bear armbarms nor thetho right
to trial by jury nor compel any one to be
a witness against himself in a criminal
proceeding

these powers and others in relation to
rights of person which it Is not neconecenecessaryabary
herohere to enumerate are in express andard pos-
itive terms denied to the general govern

rights of private propertyy
have been guarded with equal roThuscarethuscarocareca thuschus thetho
rights of property are united with tho
rights of personpersons and placed on thetho same
ground by thothe fifth amendment to tho con-
stitutionution which provides that no person
shall be depriveddeprived of life libertliberty and pro-
perty without dueduo process of lawlair and an
act of congress which deprives a citizen of
thethounited states of his liberty or property
merely because he came himself or brought
hishla property into a particular territory of
the united states and who hadbad committed
non0 flenceoffence against thetho laws could ha adly
bobe dignified with thothe namenamu of duo process of
lalaw

boso too it wiilwill hardly bobe oonaoucontendedtended that
congress could by law quarter ait soldier inIII
a house in a territory without thetho consent
of tilethe ownerowner in time of peace nor in timetimo
of war but in a mannor prescribed by law
Nnonnoror could they bvby law forfeit thothe property
of a citizen in a territory who was concomicfc
ted of tretreasonasod for a longer period than
thetho ilfelife of the person con dated nor take
privateprivate property for public useuee without justcompensationcompensation

the powers over person and proproperty of
which we speak are not only not grantedg tocongressCongresg but are in express terms
and they are forbidden to exercise theinthem
and this prohibition is not confined to thothe
states but the words are genegonegeneralraf and ex-
tend to the whole territory over which thetha
constitution gives it power to legislate in-
cluding those portions otof it remaining un-
der territorial government as well as
that covered by states it Is a total ab-
sence 0off powere1 everywhere within the do-
minion

do-
minio ontortof theh united states and places
the citizens of a territory BOso farrau as theboorights are concerned on the same footing
with citizens of the states and guards themas fidmikfirmly and plainly against any inroads
which t e general government might at-tempt under the picaplea of implied or incledon
taltaitaipawerspwiwersers and itif congress itself cannot
do this if it is beyond the powers confer-
red on the federal Governmentit willbewiliwill be
admitted we presume that it could not au-
thorizetho a territorial government to exer-
ciseexorcisethem it could conferconser no power on anytiny
local government established by its autho-
rity to violate tho provisprovisions of the consti-
tution

I1 know your honor that there isia
an unhappy antipathy amongst
lawyers to this decisiondecllonionjon so tarfar
forth as it attempted to extend thetho
power of slavery beyond territorial
law it was rejected but so farfan as it
settled the power of congress over
the territories it was assented to by
every single judge on the bench
let us seeece who they were BR B
taney J mclean jas 31sayuewayne john cation P V
daniel 8 nelson ER C grier
BD 11 curtis J A campbell
we have seen what they say on
this subject I1 am speaking now
your honor on the point that coconcoan
gress has no authority whatsoever
to interfere with the criminal juris-
dictiondPCUtoll of0f our local courts
for local offences so far as
offences are committed against the
lawsjaws of the united states of course
congress has the power to control

i

ol01
them but so far forth as local lawslawa
regulating crimes against a territ-
orial government is concerned 1I
repeat that congress has no more
business to pass a law denningdefining what
shall be robrobberynerybery murder or larceny
in this territory than in the state
of illinois and whenever it does
pass such a law the supreme court
of tilethe united states as soon aaas thothe
matter 1Mj brought before them will
certainly reversereverseiseF it

now your honor three years ago
in thistilis city a secretarysecretary of hetho twiterri-
tory undertook to forbid a body
of men called thothe nauvoo legion
I1 have no sympathy with mormon-
ismism from turning out on the ath of
july and yet sir the constitution
of the united states deedecdeclaimsinieslaios that
every manmau may and ought to bear
arms that Is one of the indispen-
sable requisites to the dissemination
of our government guaranteed by
the constitution itselfitsell and yet bby
virtue of a proclamation an alat-
tempt was made to prohibit certain
persons calling themselves the
nauvoo legion from apappearingpearinpearln on
these streets with arms on their
persopersonsns on the ath of July18711671 and
itit was submitted to I1 do not wish
to be boastful but I1 would like to
see a man a judge or any govern-
ment officer who would deprive
me of my constitutional right to
bear arms when and where I1 please

counsel idodo you
make that a point in this case

yipMBSIP make it part of
my illustration of the power of
congress to intervene in reference
to the criminal law of a territory
it is a mere illustration it Is notfotiuin
the record and I1 will confine my-
self to that congress may just aaas
well send a parcel of troops here
and in violation of the constitu-
tion quarter them in the houses of
privatevate individuals as to interfere
wlwitht1 our local matters in reference
to local jurisdiction

now your honor my propositionpro position
0onn tilothe il point ifia this afcongressCon grebsgrees
has no more power undertinder our forin
of government to interfere with
the domestic matters of this territ-
ory especially those connecterconnected
with offenses against our local laws
than it has to quarter soldiers in
private houses in this territory or
to deprive our citizenscitizen of their rights
under the constitution A word or
two in this connection upon this
engelbrecht decision and ask you
to re examineexamine it and to study it
and study it again and again ititisis
thetiie unanimous decision of tiletho tribu-
nal of hastlost resort of our country
I1 may add the tribunal that
administersadminis tera justice in tilethe world
thistilis opinion was pronounced by a
man who has just gone to his long
accoaccount and whose whole life was


