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THE BAKER HABEAS COR-
PUS CASE.

Argument on the Jurisdiction ol
Probate Courts,

BY HON. GEO. ¢. BATES, LATE AT-
TORNEY FOR THE UNITED STATES
IN THE TERRITORY OF UTAH.

ON Thursday, May 15,the I]ﬂtﬂriﬂllﬂr
swearist, C. W. Baker, who was
tried and econvicted of rebbery at
the last September term of the Pro-
bate Court, in this city, on his own
etition, was brought before Judge

oreman, sitting in chambels, alle-
ging in his petition that the court
whieh tried and c¢onvieted him had
not legal jurisdietion in ecriminal
matters, and being deprived of his
liberty unjustly, he prayed to be
discharged. Mr. Maxwell, who has
been almost invariably the cham-
pion of nearly every econvieted
scoundrel who has been liberated |
in thig city on Aabeas corpus for
several years past, appeared on be-
half of the fellow Baker, and
Messrs. Z. Snow and George C.|
Bates for the people. The clesing
argument on behalf of the le
was made by Mr. Bates on ﬁcﬂ}'
afternoon, a full report of which we
here present to our readers,

MR. BATES,

-

Inasmuch as this case isa very
culiar one I most respectfully ask the
court to give me an opportunity, for
a very few minutes, to present some
authorities, on theé question of the
jurisdiction of probate courts in  cri-
minal cases,which have never been
cited in the courts of this Territory
thusfar,inthe discussion of this ques-
tion from the beginning.

The relator Baker, has been tried,
convicted, and sentenced to the
penitentiary forrobbery, has served
part of his time, and now seeks to be
discharged on the ground that the
robate court of the Territory of

tah has no jurisdiction over crimes
committed within the county or
Territory, in shoit that the probate
court has no other or further juris-
diction than that of a mere probate
court, to wit, in the administra-
tion of estates, probate of wills,and
guardianship of children, and that
under the municipal charter or or-
ganic law of Utah, Congress alone
can prescribe the criminal jurisdic-
tion of the courts of the Territory;
and that by the 9th -section of the
charter or act of Incorporation of
Utah, it has limited the jurisdic-
tion of the probate court solely to
probate jurisdiction.

The peculiar character of the re-
lator, the heinous ¢rime with
which he is charged, and for which
he has been convicted and sen-
tenced, and the important conse-
quences to the people of Utah
which depend on the decision of
thig court will justify me in asking
your honor to re-consider and to re-
examine the law which is applica-
ble tothis case. Will your honor

to

lof a Ter

| any respect,

pus case here.

let me begin by premising that at
the end of last ecentury and for
quite a long period in this there sat
on the bench in Englandone of
those eminent men who seem
be ecreated by God to
administer ual and exact
justice to all men. His name,
now a household word among the
bench and bar of the world, was
Lord Mansfied. He said, your hon-
or,and I repeat it,that ‘‘the highest
“and strongest evidence of a man
““being a good judge was,that he was
“the first to correct and the first to
“detect his own errors.” Nothing is
truer than that, your honor; and
whensoever and wheresoever a

judge is called upon to administer

Justice, there can be no higher evi-
dence in the world than this, that
he is a man who understands the
duties of his position. I know,
your honor, that I am talking to
such a judge. Your honor is just
fresh among us, and being born in
one of the old States of the Union,
you have never been called upon
to discuss these questions of Ter-
ritorial law with which T have
been familiar since I reached man-
hood. -
It happened to me, your honor,
to eome to the bar in a Territor
almost forty years ago—in 1834. It
happened to me, there and then, to
learn, before Territurial judges, the
intricacies of Territorial questions,
in the midst of a conflict with which
this in Utah is as nuthing. I refer
to the foundation of the Territorial
government of Michigan. It hap-
ned to me, your honor, to assist
n organizing the Territory of Mi-
chigan, in defiance of Congress, and
to resist the Federal government in
its attempt to trample on the rights
tory, and even to bid An-
drew Jackson—that eld lion of the
demoeratic party—defiance in his
den. Michigan, your honor, o
nized her government withﬂutr&;
protection and in defiance of Con-
gress, and it was not until two years
after that she was admitted into
the Union on an equality with the
other States. Without pretending,
therefore, to be a learned lawyer,
I have had great experience, in a
Territory very much in the condi-
tion of Utah now, except that the

questions at issue were of a differ-

ent character.

And first, it is insisted that under
our form of government Congress has
no legal power to prescribe the ju-
risdicetion in CRIMINAL CASES for a
violation of the local laws of a Ter-
ritory. That is the foundation or
keystone on which I build my su-
erstracture. Congress never has
ad the power, and Congress never
attempted until 1862 to interfere in

by legislation, with
the criminal j):J

¢tion of the
States or Territories. I wish to

Pe- | emphasize this, because I shall have

occasion to refer with the greatest
ble respect to your honor’s opin-

on delivered in a recent habeas cor-
I say nothing about
jurisdiction in chancery or at com-
mon law,; but I gay that Congress
has no power whatever, under our
form of government, to intermeddle
with the prosecution of erimes for
offenses against the local laws of
a Territory, and never was such a
Eretenca set up until after that un-
oly, unhappy war in 1862. If this
roposition be true, then, your
onor, that would end the whole
of this discussion. Now, Congress
may exercise power, brute power,
and there can be no appeal from it;
although I think that I could de-
monstrate, in five minutes, that
that. bill that was before Congress
last winter—the Frelinghuysen bill
—was in utter violation of the
theory of our government, and that
the Supreme Court would have put
its heel upon it the very moment it
got there. It was directly in the
teeth and eyes of the decigion given
in the KEngelbrecht case, which I
have Lbefore referred to, and which
I shall cite. Congress may exer-
cise the power to say “yea” and
“nay,” and may do many things
from which there is no redress, but
which are unlawful. Forinstance,
the vote at the close of the last
Conmgress by w hich they took fifteen
bundred thousand dollars from the
I'reasury was an infamous wrong to
the government, which the people
can only redress at the ballot box.*
Now, your honor, I say that
when the municipal charter of this

Y |ritory of Utah.

Territory, that is, the organic law,
was gmnﬁed, the powers of the peo-
ple and of the local legislature
under that charter were precisely
the same as they are in a State;
and that when I came here, when
yvour honor came here, when these
hundred and twenty thousand peo-
ple came here—I do not care where
they came from, nor what is their
religion—they did not lose their
citizenship or their manhood; and
I am going to show your honor
that, even previous to the
days of 1784, Congress never
pretended, until 1862, to exercise
the right to intermeddle with
the local affiirs of a Territoll:f, or
with the local jurisdiction in erimes
against the local laws of a Territo-
ay. The powers of Congress over
erritories having sufficient popula-
tion to maintain a loeal govern-
ment, to wit, five thousand pqula,
are confined to simply this, they
can grant a municipal government
called the organic law. I think
your honor was born in West Vir-
ginia. Well, its charter, which
was given by Elizabeth, Queen of
England, is precisely the same in
its character as the charter which
was given by Congress to the Ter-
JONgress posses-
ses the power to regulate
the Territories so far as to confer
upon them,when they have a sufhi-
cient number of people, a munici-
pal government adapted to the laws
and Constitution of the United
States; and then, so far forth as
their local matters are con-
cerned, fthe le of every
Territory are as independent as
the people of Virginia were of the
Crown; and it was a violation of
that principle which led to the
overthrow of the power of the King
of Great Britain and the independ-
ence of our country. Congress pos-
sesses the power to extend the Con-
stitution and laws of the United
States to the Territories, and to en-
force them, and then leave them to
regulate their own local matters.
his man, your honor, has been
charged with the violation of a
local law of this Territory. (Con-
gress has nothing to do with and
has not attempted to define the
crime of which he was guilty, nor
the jurisdiction of the court which
tried him.

Now, your lmnm‘,r
back for a minute., This is a very
interesting ;i]ueﬁtiuu. It sprang up
in this Territory owing to circum-
staneces to which I will not now
allude; but never, sir, from 1784 un-
til 1862 did Congress attempt to
interfere with the local laws of a
Territory. I read from the ordi-
nance of 1784. I need not tell this
court that it was drawn up by one
Dane, as was said by the Senator
from South Carolina, in the great
discussion between himself and
Mr. Webster. Now, your honor
knows full well that at the time of
the organization of the Government
the only territory we had outside
the limits of the States was terri-
tory conveyed by Virginia, North
Carolina and Georgia, and it be-
came necessary to frame a form of

|

[ want to go

ane, one of the most learned,
patriotic and best men that ever
lived, drew up this ordinance. The
spirit of this ordinance, and 1 may
say the letter of this ordinance,
your honor, is found right here in
the laws of Utah. This very day
Nathan Dane’s ordinance is re-en-
acted here by the Legislative As-
sembly of the Territory of Utah.

I will now read section 5 of the
ordinance of 1787:

The Governor and Judges, or a major-
ity of them, shall adopt and publish in
the district such laws of Lhe original States,
eriminal and civil, a8 may be necessary
and beat snited to the circnmstances of
the distriet, and report them to Congress
from time to time; which laws shall be in
foree in the district until the organization
of the General Assembly therein, unless
:il'-.:r:ipprauad of by Congress, but after-
wards the Legislatare shall bave author-
ity to alter them as they think fit,

Now there were three stages of
government, your honor. The first
one was that simple form wherein,
in order to save expense, Congress
authorized the governor and judges
to become a legislature and to adopt,
as they did in Michigan, from
other States, certain laws, and they
were to remain in full force and
effect until the organization of the

i

overnment for it, and  Nathan | tion

general Assembly,unless disapprov-
ed by Congress. 1 beg your atten-
tion to this, because, really, at the
bottom of this « uestion, which is
being discussed here, which

and in

place, every principle,every theory,
the very heart of our government
is involved.

Now, your honor, that is the the-
ory of territorial government from
1784, re-enacted in 1787, and which
constitutes, to-day
ple upon which énngm&s can in-
terfere, or can direct or legislate at
all on the subject of Territorial
rights. Such has been the settled
law of the United States, and of
all departments of the government
since 1784, and upon which the
government itself was established.

I will now allude for a moment,
rour honor, to the modern theory,
that Territories are the wards of
Congress; that the pioneers who
settled these magnificent valleys,
[ speak mot alone of those in this
valley, but also of those who have

one clean over to the Pacific

cean, whose log cabins have been
built on Puget Sound, who left
their homes in the east as we did
ours, and as you have yoursin Vir-
ginia or Missouri; that these pio-
neers, the bravest and best men
that ever lived, the most enterpris-
ing, daring, and honest, unless cor-

are the wards of Congress, and that
Con is our guardian. Heaven
forbid it! We have lost neither
our,manhood nor our citizenship by
coming here. We all of us stand
here before your honor, to-day, clad

in the panoply of American citizen-
ship. No member of Congress, be
he honest or eorrupt; no president,

be he good o1 bad,holds in his hands
any one of our rights that are
guaranteed under the Constitution
of the United States, and when we
left our eastern homes we did not
surrender any right to self-govern-
ment.

I read first 19 Howard, page 448,
Dred Scott against Sandford :

But the power of Cnnﬁ:en over the per-

son or pm?erty of a citizen (in a Territory)
can never a mere disc power
under our Constitution and form of govern-

ment. The powers of the Government and
the rights and privileges of the citizen are
regulated and ph.m defined by the Con-
stitution itself. when the Territory
becomes & part of the United States, the
Federal Government enters into possession
in the character impressed upon it by those
who created it. It enters upon it with its
ﬂowm*a over the eltizen strietly deflned, and

mited by the Constitution, from which it
derives its own existence, and by virtue of
which alone it continues to exist and act as
a Goverioment and sovereignty. It has no
powerof any kind beyond it; and it cannot,
when it eaters a Territory of the United
States,put off its character, and assume dis-
cretion ord ¢ powers which theCon-
stitution de to it. It cannot create
for itself a new character separated from
the citizens of the United States, and the
duties it owes them under the provisions of
the Constitution. The Territory being a
part of the United States, the Government
and the citizen both enter it under the au-
thority of the Constitution, with their re-
spective rights detined and marked out; and
the Federal Government can exercise no
power over his person or. rty, beyond
what that instrument ers, nor la
deny any right which it has reserved.

A reference to a few of the provisions of
the Constitution will illustrate this proposi-

For example, no one, we presume, will
contend that Congress can make any law
in a Torritory respecting the establishment
of religion, or the 1ree exercise thereof, or

abridging the freedom of speech or of the
ress, or the right of the ple of the
rritory ly to assemble, and to pe-

titlon the Goverument for the redress of
grievances.

| i

Nor can Congress deny to the people the

ht to keep and bear arms, nor the right

to trial by jury, nor compel any one to be

a witness against himself in a criminal
roceedin

p g-

These ers, and others, in relation to
rights of person, which it is not necessary
here to enumerate, are, in *xpress and pos-
itive terms, denied to the General Govern-
ment; and the hts of privato %mpa rty
have n guarded with equal care.Thus the
rights of property are united with the
rights of person, and placed on the same
ground by the fifth amendment to the Con-
stitution, which provides that no_person
shall be deprived of life, liberty, and pro-
perty, without due process of law. And an
act of Congress which deprives a citizen of
the United States of his liberty or property,
merely because he came himself or brought
his property into a particular Terri of
the United States, and who had committed
no offence against the laws, could ha dly
l; dignificd with the name of due process of

W

8o, too, It will kardly be gontended that
Congress could by law quarter a soldier in
a house in & Territory without the consent
of the owner, In time of peace; norin time
of war, but in & mannor prescribed by law.
Nor could they by law forfeit the property
of a oitizen in a Territory who was convic-
ted of treasod, for a longer period than
the life of the person convicted; nor take
private property for public use without just

compensation.

people
are so flippant about on the streets,
regard to which so0 many
newspaper discussions have taken

the sole prinei- | ta1

rupted by extraneous influences, |&

The powers over person and property of
which we speak are not only not gruntaﬁ to
Congress, but are in express terms denied,
and they are forbldden to exercise them.
And this prohibition 18 not confined to the
States, but the words are general, amd ex-
tend to the whole territory over which the
Constitution gives it power to legislate, in-
cluding those portions of it remaiving un-
der Territorial Government, as well as
that covered by Btates. It is a total E:ih-
sence of lpo'q.-.—i::r everywhere within the do-
minfon of the United States, and places
the citizens of a Territory, so far as these
rights are concerned, on the game footing
with citizens of the States, and guards them
asﬂrmlg and plainly against any inrocads
which the General Government might at-
tempt, under the le of implied or inciden-

wers. And if Gﬁngreaa itself cannot
dot if it is beyond the powers confer- -
red on the Federal Government—it will be
admitted, we presume, that it could not au-
thorize a Territorial Government to exer-
cise them. It could confer no power onany
local Government, established by its autho-
Ptt:i-, to violate the provisions of the Constl-

ution.

I know, your honor, that there ia
an unhappy antipathy amongst
lawyers to this decision. So far
forth as it attempted to extend the
ower of slavery beyond Territorial
aw it was rejected; but so far as it
settled the power of Congress over
the Territories it was assented to by
every single judge on the bench.
Let us see who they were: R. B.
Taney, J. McLean, Jas. M.
Wayne, John Catlon, P. V.
Daniel, 8. Nelson, R. C. Grler,
B. R. Curtis, J. A. Campbell.
We have seen what they say on
this subject. I am speaking now,
your honor, on the point that Con-
ress has no authority, whatsoever,
to interfere with the criminal juris-

\

diction of our local courts,
for local offences. So far as
offences are committed against the
laws of the United States, of course
Congress has the power to control
them, but so far forth as local laws
regulating crimes against a Terri-
torial government is concerned, I
repeat that Congress has no more
business to a law defining what
shall be robbery, murder or larceny
in this Territory than in the State
of Illinois; and whenever it does

such a law, the Supreme Court
of the United States, as soon as the
madtter is brought before them, will
certainly reverse ift.

Now, your honor, three years ago,
in this city,a Eecrei.ury of the Terri-
tory .undertook to forbid a body
of men ealled the Nauvoo Legion—
I have no sympathy with Mormon-
ism—from turning out on the 4th of
July, and yet, sir, the Constitution
of the United States declares that
every man may aud ought to bear
arms. That is one of the indispen-
sable requisites to the dissemination
of our government, guaranteed by
the Constitution itself, and yet by
virtue of a pmclamaflnn an at-
tempt was made to prohibit certain

rsons calling themselves the

vauvoo Legion from appearing on

these streets with arms on their
rsons on the 4th of July,1871, and

t was submitted to. I d’; not wish

to be boastful, but I would like to
see 4 man—a judge or any Govern-
ment officer—who would deprive
me of my Constitutional right to
bear arms when and where I please.

PRISONER’8 COUNSEL.—*“Do you
make that a point in this case?”

MR. BATES.—I make it part of
my illustration of the power of
Con to intervene in reference
to the eriminal law of a Territory.
It is a mere illustration, it is not in
the record, and I will confine my-
self to that. Congress may just as
well send a parcel of troops here
and, in violation of the Constitu-
tion, quarter them in the houses of
private individuals as to interfere
with our local matters in reference
to loeal jurisdietion,

Now, your honor, my proposition
on the first point is this—Con "
has no more power, under our form
of government, to interfere with
the domestic malters of this Terri-
tory, especially those connected
with offenses against ourlocal laws,
than it has to quarter soldiers in
private houses in this Territory, or
todeprive our citizens,of theirr g’htﬂ
under the Constitution. A word or
two in this connection, upon this
Engelbrecht decision, and ask you
to re-examine it and to study it
and study it again and again. It is
the unanimous deeision of the tribu-
nal of last resort of our country,
I may add the noblest tribunal that
administers justice in the world.
This opinion was pronounced by a
man who has just gone to his long

accoutt, and whose whole life was



