210

TEHE DESERET NE

W S.

- May 3

LITTLE MARY'S WISH.

BY MR3. L, M. BLINN,

¢i['ve seen the first robin of Spring, mo-
ther dear,
And have heard the brown darling sing.
You said, ‘Hear it and wish, "and "twould
gurely come true,’
80 I wished such a beautiful thing!

¢T thought I would like to ask something
for you,
But I couldn't think what there could be
That you'd want while you had all these
beautiful things. -
Besides, you've got papa and me.

#30 I wished for a ladder; eo long that
"twould stand,
One end by our own cottage door,
And the other go up past the moon and' the
stars, 1.3
Till it leaned agalnst Heaven's white floor.

““Then I'd get you to put on my pretty white
dress, ' ol
And my sash and my darling new shoes;
And I'd find some white roses to take up to
God, |
The most beautiful ones I could choose.

t‘And you and dear papa would sit at the
foot,
And kiss me, and tell me ‘good hye;’
Then I'd go up the ladder, far out of your
sight, | -' pil 3
Till I came to the door In the sky.

1 wonder if God keeps His door fastened
tight? =
It but one little crack I could see;
I would whisper, ‘Please, God, let this little
girl in; ' -
She's as tired as she ean bel

““She came all alone from the earth t2 the
sky;
For she's always boen wanting to see
The gardens of Heaven, with their robins
and flowers;
Please God, is there room there for me?*

“And then when an angel had opened the
door,
God would say, ‘Bring the little child
herey
But He'd spzak it so softly I'd not be
afraid;
And He'd smile just _llke you, mother
dear|

¢And He'd put His kind arms "round your
dear little girl,
And I'd ask Him to send down for you,
And papa, and cousin, and all that I love;
Oh dear, don't you wish "twould come
true!' "

The next spring time when the robinscame | P

home,
They sang over grass and flowers
That grew where the foot of the ladder
stood
Whose top reached the heavonly bowers. '

And tho mother had dressed the pale;: still
child,
For her tight to the summer landy
In & fair white robe, with a broken roso
Folded close in her pulseless hanod.

And now at the foot of the ladder they eit,
Lnoking upward with quiet tears, |
Till the fluttering robe and the beckoning
hand
Of the child at the top appears.

Cleveland, 0., Herald.
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LIMITS OF RESERVATIONS

FOR TOWN SITES.

Proceedings of U. S. House of Ke-
presentatives, April 13, 1876.

Mr. CROUNSE, also from the
committee on public lands, report-
ed back, with the recommendation
that it do pass, with amendments,
the bill (H. R, No, 1765) respecting
the limits of reservations for town
sites upon the public domain.

The bill was read, as follows:

Be it enacted &c., That the ex-
istence on incorporation of any
town upon the publie lands of the
United states shall not be held to
exclude from pre-emption or home-
stead entry a greater quantity than
twenty-five hundred and sixty
acres of land, or the maximum
area which may be entered as a
townsite under existing laws, un-
less the entire tract claimed or in-
corporated as such town site shall,
including and in excess of the area
above specified, be actually settled
upon, inbhabited, improved, and
used solely and exclusively for
business and municipal purposes.

SeC. 2. That where entries have
been heretofore allowed upon lands
afterward ascertained to have been
embraced in the corporate limits of
any town, but which entries are or
shall be shown, to the satisfaction
of the Commissioner of the General
Land Office, to include only vacant
unoccupied lands of the United
States, not settled upon or used for
muuicipal purposes, nor devoted to

~ wmoealioe e of such town, said

| purposes,

entries, if regular in all other res-
pects, are hereby confirmed and
may be carried into patent: Pro-
vided, That this confirmation shall
not operate to restrict the entry of
any townsite to asmaller area than
the maximum quantity of land
which, by reason of present popu-

|

|
under section 2389 of the Revised
Statutes.

SEC. 8. That whenever the ecor-
porate limits of any
public domuin are shown or alleged
to include lands in excess of the
maximum area specified in Section
1 of this act, the Commissioner of
the General Land Office may re-
quire the authorities of such town,
and it shall be lawful for them to
eleet what pertion of said lands, in
compaet form and embracing the
actual site of the municipal occu-
patien and improvement, shall be
withheld ' from pre-emption and
homestead entry; and thereafter

open to disposal ‘under the home-
stead and pre-emption laws. ' And
upon default of raid town authori-
ties to make such selection within
sixty days after notification by the
Commissioner, he may direct testi-
mony respecting the actual location
and extent of rvaid improvesnents

|

receiver of the district in which
such town, may be situated; and,
upon receipt of the same, he may
determine and set off the proper
site according to Section 1 of this
act, and declare the remaining

1lands open to settlement and entry |

under the homestead and pre-emp-

tion la ws.” ;
The amendments reported by the

committée were as follows:

In lines 10'and 11 of the first sec-
tion strike’ out the words ‘“solely
and excluasively.” '

Add to the third section of the
bill the following:

And it shall be the duty of the
secretary of éach of the Territories
of the United States te furnish the
surveyor general of the Territory,
for the use of the United States, a
copy duly certified of every act of
the Legislature of the Territory in-
corporating any city er town, the
same to be forwarded by such secre-
tary to the su rvuynr—%eneml within
one month from the date of itsap-

roval, : '
- Add the following section:

BeC, 4. Tt shall be' lawful for any
town which bas made, or’' may
hereafler make, entry of less than
the maximum quantity of lands

named 'in section 2389 of the Re-

1

| vised Statutes, to make such addi-

tional entry or entries of contigu-
ous tracts, which may be occupied
for town pur ‘as, when added
to the entry or ‘entries therefor
made, will not exceed twenty-five
hundred and gixty acres: Pro-
vided, That such additional entry
shall not, together with all private
entries, be in excess of the area to
which the town may be entitled at
the date of the additiosal entry by
virtue of its population as presétib-
ed in the said section 2389.

Mr. CROUNSE. Mr. Speaker,
as: will be seen by reference to the
laws relating to mptien aad
homestead entries upon the public
lands of the United States, certain
lands are excluded from the opera-
tion of those laws. Amorg vhese

limits of any incor ted tewn,
or selected as the site of a city or
town.’” | .
The laws respecting the incorpor-
ation of towns and cities within the
several States and Territories which
contain public lands are enacted by
| the Legislatures of such States and
Territories. The limits of any city
may be more or less extended as
the special or general laws referred
to may permit, and in some in-
stances to which my attention has
been directed they have been

lswelled beyond all propriety or

any possible need for municipal
_T'he abuse of which I
speak obtains more particularly in
the Tani{,ury of Utah. Much of
the legislation there for years is
made up of charters to local muni-
Glﬁ)&litiﬁﬂ and grants of ‘special
privileges of this Kind.

Here is a list handed me of clties
incorporated Ly the Legislature of
Utah from time to time since the
organization of that Territory, and
as pearly as may be asg:lnatsg the
area of territory incloded in each:
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With but few exceptions the pop-

|'the residue of such lands shall be | ulation of these cities must be quite

| insignificant, and for which a few
acres in each would suflfice to meet
all demands for actual municipal

urposes. . Still here are sometlhing
Pika. seven hundred and fifty square
miles of public domain, embracing
a large portion of the lands there
suseeptible of cultivation, brought

to be taken by the register and the | within incorporated limits and over | these ‘two

which areextended municipal Jaws
and regulations,

Now the nmtruatinﬁ given :l:n

town site, notwithstanding -it, may

needed for municipal = purposes.
Such is the decision of the courts

terior Department,

A case of some importance, in-
volving this question arose in my
State, that of Roet vs. Shields, and
wasdecided by Mr.Justice Miller,of
the United States Supreme Court
| whose opinion may be found in i

Woolworth’s Cireuit Court Re-
ports. I will not stop to read it in
full, but will incorporate it in my
remarks as they shall be printed in
the Record:

1. The city was incorporated, and
these lands included within the
corporate limits in February, 1857.

2. Shields had no pre-emption
| claim to them prior to September,

1857.

3. The act E
right, if any he had, provides that
a party of the character therein
described may Bra empt ‘any por-
tion of the public lands, except
such as are included within the

—

does naot need a single word toshow
that the law, on its face, does not
authorize a pre-emptli n entry o
the lands here in question. Butit
is insisted, on behalf of the de~
fendants, that this exception in
the law is inoperative here. One
reason alleged is that the mischiefs
of such a provision are so serious
that Congress could not have in-
tended the effects which would
follow. It is said that the State or
territorial Legislature, in which
rests the anthority of incerporating
cities, might, by unduly extending
their limits, exclude large bodies of
land fit only for agricultural pur-
from the beneficent opera-
tions of the pre-emption act, and
defeat the object of Congress-

We do not stop to repeat what
has been said a great many times
of the duty of the court, when ap-
plying to a case a provision of a
statute, the terms of which are
clear and precise, and when ur
to nullify it by considerations of
mischief growing out of it. Here
we think the mischiefs are imagin-
ary rather than real. If the local
legislature were 80 unwise as to en-
deavor to defeat the purposes of a
law enacted for the benefit of its
constituents, Congress could readi-
ly, and certainly would immediate-
ly, remedy the evil. And it is not
conceiva that the local legisla-
ﬂﬂﬂ would ever attempt any such
aing. .o

The pre-emption law wasenacted
for the benefit of the settlers in the
new States and Territories. Lt offers

{713, T73l.

| imply a regea
the law denies the right of any one }latter.  (United States - vs,
to enter any portion of any such |t

and such is the holding of the In-|

tanting to him sach |

limits of an incorporated city. It}

general. Accordingly such set-
tlers constitute almost the whole
body of citizens who settle iu such
regions. It is not conceivable that
they would deliberately devise a
measure which would defeat an en-
actment by which valuable privi-
leges are secured tojthemselves, and
by which the region of country in
which they live would be populat-
ed and improved. Precisely this
argument was urged in the case of
Gilman vs. Philadelphia, 8 Wallace,
It was held untenable
there, for the reasons indicated
above. -

[t is insisted that the clause in
{ the l]aw containing this exception
is repealed by the provision in the
|act organizing the TM'erritory, that
its Legislature should not have au-
thority to interfere with the pri-
mary disposal of the soil. It is said
that if the Territorial Legislature
| can, by intborg:brhting a eity, wi%lh-
draw the lands included within its
limits'from* the privileges of pre-
emption it may and it does there~
by interfere with ‘the printary dis-
posal of the s0il.  This argument js
specious rather than sound. If the
provigion of the organic act has the

efect clainred, it“is 'because it"re-|

als the prevision of the pre-émp
%ﬁn law l?ff!m plieation, %gtwegn
provisions there i< no
such repugnance that they eéaiino
both stand. So that ~wé“edtino
1 of the former by the

. ta Ten
housand Cigars, ante,) , . _
This provision in the actis the

be unoccupied and not. used -or |same as is found in mest of the acts.

admitting new BStates L?tb the
Union. It is intended to withdraw

from the Jlocal legislatures some

special matter of general concern-

| ment, and indicates a settled policy
in respect thereof.

In 1802, in the act admitting
Louisiana, the words used were,
“They,” that is, the people of the
new State, ‘““forever disclaim all
right or title to the waste or un-
appropriated lands lying within
the said Territory; and the same
shall be and remain at the sole
aud entire disposition of the United
States.”” (2 Statutes at Large, 642).
And the very phrase here employ-
ed by Congress appears in the act
for the admission of Michigan, pass-
ed on the 15th of June, 1836, (5
Statutes at large, 59) and will be
found in all similar acts since pass-
ed, Having its origin in some
reason of general applieation, it has
been felt as a necessary, and adopt-
ed as an approved, provision in the
legislation of Congress.

One or two considerations will
dieclose this. To incorporate a city
lecated on the public lands, how-
ever contracted its limits, is to
withdraw from the operation of the
pre-emption law lands included
within them. If including public
lands within the limits of an in-
corporated city is an interference
with the primary disposal of the
soil, then the new States cannot

an act incorperating a city lo-
cated on the publie lands. But
this power in the States was never
denied. It has always been exer-
ciﬂedrl;{ them exclusively of the
Federal Government. Indeed, the
legislation of Congress concedes the
power,
}Jﬂrat.ing a city on the public lands
nterferes with the primary dis-

Soit cannot be that incor- |

=

——

any inquiry as to the correctness of
the opinion on that subject of those
| who were on the ground, and with.
| out eonvenient means of answer
such an inquiry, Congress deem
the short way the best way—to ex.
clude them all from the operation
of the act by a general rule. And
when, with such a provision o
statute before ity and with such ob-
vious reasons for enacting it, Con-
gress proceeded to organize ths
Territory with- the clanse which
before us, it is unreasonable to so
pose that it intended to repeal o
modify the former rule,. .« = §
The clause in the organic act was
iII‘;lte:ltil:ﬂ to fur;}ld the ﬁﬂrﬂb&dﬂﬁ
- Liegislature passing any law to dis
pose of the publie lands a3 if on its
own authority, or intermeddling
with the mode by which the Gen.
eral Government should dispose of
them, or assuming any authority
or jurisdiction in respeect of t
business. 1t was not intended 3
deny authority to pass a law which
the Terxitory alone could intellis
grantl ebact. -
rly the position of the de-
E;[H’#!_thw this.ground is  untena.
s p

But weare met by still [another
reason against giving effect to the
exception in the pre-emption law,
It is that the aet of May 23, 1844,
tatutes at Large, 657,) restriets
‘the corporate limits of a city to
;ﬂﬂ hundred and twenty sacres

11 that that act provides, so far as
the uvaatter here in hand is concerns
ed, is that any portion of the publi¢
land actually ied as a town
site may, to the extent of three
hundred and twenty acres, be by
the corporate authorities entered at
the proper land office, and at the
minimum price, in trust for  the
occupants. ~Prior to the passage of
| that act there was no mode pros
vided for the occupants of such
towns acquiring their titles, except
at public sales. |

The public sales of lands are often
delayed long after a large section
of territory has been opemed for
settlement. This is inorder to en-
able settlers to enjoy the preference
in acquiring ' the more waluable
tracts. And these sales are made
in parcels of not less than furg
acres each, and therefore do ©
afford an appropriate means w
claimants of small lots for acquir
ing title thereto. (Conzress ac
ingly provided this mode of reli
to such parties, expressly restriets
ing theadvantages whieh it granted
to lands actually occupied, and
three hundred and twenty acres.
The status of the remaining lands
within the corporate limits was un-
touched. They could not be en-
tered under this act, nor could they
any more after than before the pas-
sage of it be pr&-emﬁed by au in-
dividual. The title te them could
on 1{17 be acquired at publle sale.

o one of the reasons urged oh
behalf of the defendants agaiust
giving eflect here to the clear and
express provision of the law, thal
lands within the limits of an in-
corporated city should not be sub-
ject to pre-emption are tenable
But if we look to the policy of the
provision, we are led to the same
vouclusion.

|

|

Whenever a towm springs up
upon the publie Jands, fadjoining
lands appreciate in value. The rets

posal of the soil, even though it|sons are obvieus,and the fact is well

has the eflfect to withdraw the lands | known.

So, too, when a railroad

within its limits from the opera-[is built through a section of coun=

tion of the pre-emption law.

I have thus farspoken of the pow- | in respec
and am reminded that | reserved for the use of an Indias
ged | the charter of Omaha was enacted | tribe, when the Indian title is ex-

er of States,

by a Territory. But we have alrea
seen that the provision has

e

try the same result follows. So, too,
t of lands which have Leen

tinguished, the same may be said.
While such lands are held as are

place in acts admitting Stafes, as|serve, population flows up to theit
well as in acts organizing Territo- | boundaries and is there staid; it d

ries; and that it is universally used
on account of a general policy. So
the argument in the one case is of
equal force in the other. An act
incorporating a city which is locat-
ed on the publiec lands does not, by
its own force, withdraw lands from
pre-emption. TLat effect is pro-
duced by the congressional provi-
sion, and is remote, indireet, and

only cunseciueutial. |
These obvious considerations show

to that adventurous and worthy
class of citizens the advantages of
selecting and securing in advance
of the speculator the more desir-
able tracts in the new region. And
the uniform policy of the Land Pe-

tment is to retain the public
ands in such a sitvation for a long
time, in order Lo give those who |
are willing to encounter the hard-
ships and dangers of frontier life an
opportunity to make selections and
to settle upon them, and make pay-
ment for them at the minimum

price’ before any portion of such

very clearly that when Congress
provided that the Territory should
not interfere with the primary dis-
posal of the soil, it did mot intend
to deny the authority to incorpor-
ate a eity on the public¢ lands, But
this exception in the pre-emption
law was not interted with any view
whatever to the extent of the cor-

rate limits of a city, whether
bey should be reasonable or un-
reasonable. 1t was assumed that
there was a class of lJands which the
local authorities would. regard. as
more desirable forf town occupation

Innes are offéreil to purcdharers in

than for sy Ve Without

course constantly grows more and
more dense, 80 that when the re
serve is vacated, the iands have in-
creased in value, und are always
eagerly sought after. Tke other
classes of lands mentioned in the
exception, as for instance those on
which are situated auny known sal-
ines or mines, have some intrinsie
value above others.

“Now all these cla= s of lands are
excepted from the ¢~ raution of the
act, and for the on.- common aud
obwvious reason, tha' belog of spes
cial value, the Government desires
to retain the advani.ge of their ap
preciation, and is unwilling thal
any individual, because of a priority
| of settlement, which certainly can
be of but brief duration, should, te
the exelusion of others equally
meritorious, reap benefits which he
did not sow. = |

This is as true of lands withis
the limits of an incerporated city &
of any otherof the clisses mentiod
ed in the exception. And it isno
Ianswer to this view tb murggest thal

|




