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poralion or a partonership, por giving
the names of the parties—that that ags-
soclation had a record and had ap-
pointed a certaln person a8 an
agent, to hold that  record;
and thatby virtue ¢f that appointment
he sought to recnver it from some other
persen who held poseesslon, he would
stale no case coming within the juris-
diction of . the court. The complaint
set forth that Duke was s member of
the committee before mentioned, but 1t
was not claimed that the committee
owned these two books, or that they
ever had poseession of them. But jt was
alleged that Duke, in ' the year 1888,
was appointed agent, or secretary, of
this nonentity, and that, as sucb, he
wasg entitled to all booke and records
pertaining to the records of that
committee, except the two books
which the commlittee itself sought to
recovet, That was a clear and ex-
plicit statement, showing that Duke
himself was not entitled to these books
If it meant anything. Duke, so far as
the appeintment wenbt was nothing.
It seemd to counsel simply idle to wsste
time now in censldering whether Duke
had a right of action to recover these
books. Mr. Rawline quoted from 59tb
American decisions, page 711, pointing
out that in equity, in view of {be em-
barrassmente which grew out of the
difficulty of bringing in many parties,
when oumerous, to an actlony and by

virtue of the equftable principle where.

property rights were involved-—as in
the case of charitable asgociations—a
court of equity would permit one er
more persena, to come in and sue on
behalf of all otbers. But that gould
not be done in a veluntary association,
as in this instarce. The 32nd and 33th,
pages 85 and 270 respectively, A meri-
can decisions, were next cited, and
counsel gaid ihat our statutes in no
way modlfied those rules. Tf there
was any right in this c¢ase as to the
Territorial Central Democratic commit-
tee or the Territorial Democratic party,
then this action could not be brought
by one person. It was in substance, an
actiodi of detinue of those books,
. because it was Dot ailleged that

Duke ever had possesslon of them; |

“‘hut that they were wrongfully de-
tained.” [t was 8 well settled principle
of detinue that one tenant in common
could not maintain judgmen!; he must
be entitled to the entive intereat. One
member of a party could not recover
property malntained by another
member who had an interest in if)
ner could one member of a committes
recover property from another which
wag simply detained by that committee
under the rule. He must show that
he was eutitled to exclusive possession.
For these reasons counsel asked that
the demurrer he sustained.

Atiorney Ogden Hiles, for the
plaintiff, aid this was the @Arst time
that the defendants had set up the
ground upon which they clalimed that
the compiaint did not state facts suffi
clent to constitute a cause of action.
He supposed it ‘made no difterence
what the obiect of this sait was;
whether it was in=aid of one political
party es against another, 1t would nat
weigh here. [f there were anytbing
in this mafter which was fit to be
conzidered and discussed { y lawyers,
the feeling of partieanship and contest
would not and cught uot to have any
effect in that court. Tbe authorities

.

which  Mr. Rawlins bad cited
were in cages where associations
of persons which were not corporze
tions, who were not legal entities had
sued. This was, however, an action of
claim and delivery of personal
property; and it was a proposition
about which there could be no dispute
that these reform codes of procedure
were exclusive of all the equity and
common law methods of procedure,
This action of claim and deliverance
was a substitution for both common
law actions of replevin and detinue.
The question here was—who is the
real party in interest? In order to
determine this at common Iaw
in a  guit of detinue they
would aesk, *‘Is this plaintiff the
owner or ia he the bailec?” In
either case, if he be an owner he was
a real party in interest;ifhe be the bailee
of another he was 2 real party io in-
terest, provided always the bailee of
goods could. claim replevin or detinue
at common iaw. The allegations made
that the committee wasthe owner, or
wis in poscession of these books was] a
mere matter of*‘inducement’’that could
have been left cut of the complaint en-
tirely, and Mr. Duke could merely
bave said that be was entitled to them,
they being “wrongfully delaiped.”
All these mattersintroduced about who
were the Dzmocratic commiitee was
aimply “*evidenciary,””

Mr. Rawlins—If you regarded them
a8 merely ‘‘evi jenc¢iary,” why were
they inserted in the complaint?

Mr. Hiles (with a thoughtful ex-
pression)—They were inserted because
the pleader did not know how to plead.
{Loud jaughter in.- which the court
could not refrain from joining). But,
anyway, those are matters of induce-
ment which this court eannot 2oD-
sider upon demsurrer to the complaint.

Mr. Rawlins was about to interject
“*a suggestion,’”’ as he termed it, hut
Ogden Hiles showed signsof anger and
requested counsel to wait till he was
done. He could then have his reply.

Mr. Rawlins (good humoredly)—But
I want to give you a fair chance to
cunsider matters that I may ralse.

Mr. Hiles—I don’t care what Yyou
fuige. I’}Jl hear you, but i don’t ke.
to be interrupted. [ suppose thereis
no questizn but what a bill of goods
could, at common law, maintaln re-
Plevin or detinue?

Mr. Rawlins (again rising and speak-
ing in dulget tones)—Mr. Hiles, let me
88k You a question. I8 not this cuse
brought and are not these allegations
inserted in the complaint in order pim-
ply to use the court fot the determina-
tion of a matter which does not pertain
to it in any way? Not to get the value
of these two books, but aimply to get

| thecourt’s opinion, and eo advance the

interests of a political party?

Ogden Hiles’ face took nn A sgort of
[crimeon hue, and again he requested
Mr. Rawlins to cgpse his interruptions.

Mr. Rawlins sald be should base his
applieation to the court to diamliss thik
action altogether on the ground he had
shadowed forth, Again he contended

the court for an *“improper purpose.”?
Mr. Hiles—There is no such evidence
here. ‘No, slr,”? (addreesing Mr.
Ruwlins) the Damocratic committee of
this Territory weould lile to bave pos-
eesnion of these records. That’s all

.
what ¢contention there may be between-
peliticians. 1f there is anything here-
to be discussed by Jawyers that’s all
we have to do;, and hope we shasll
keep these political contentions far
from our minds and hearts when dis..
cussing the legal questions before the
court. Counpsel  quoted various-
authorities, among them from Kent’s-
Commentaries, with regard to the
rights of bailees, and certain Califor-
nia cases.

Judge Zane—Mr. Rawlins, as [ un.
derstand, heolds that the Democratic
central committee, in law is nobody?
{Counsel nodded assent,)

Mr. Hiles—But that ia a mere matter
of fact, or otherwicre. But upon tkis.
question 1 will ask leave of the court to
amend as to the proposition that Mr.
Duke isentitied, in his own right, as
a bailee, to the possession of these
booke., Counsel for the defendants had
aeked the court to ‘f‘inke no-
tice: of the political parties’® in
this Territory. ‘The Territorial statute
provides what the court would
take notice of, and it did pot in¢lude
ssthese varicus political orgamizations
which vex and disturb the community
in this Territory, orany other political
parties.*’

Mr, Rawlins made the ¢losing argu-
ment, contending that there was no
bailment alleged in thiscomplaint at
all. The allegation was that at a par-
ticular time the piaintift was the ageu.t.
There could be no bailee witbout a
“‘pbailor,” and ip this cage the party In
question never had a position. Tbe

scurce of authority was wantiog,
BB appeared aflirmaltively on
the - face of the complaint,

He thought the pleader did know what
bhe intended to plead, and the object
plainly was to use the courts for an ul-
terior and Improper purpose. This aud
pothing more., That object appeared
the more distinct when they read the
opinlon which Justice Lochrie deljv-
eted ip overruling the demurrer, and
in which the books were subordinate
entirely to a formal legal declaralion
that certain men constituted the Demo-
cratic party in the Territory of Utah.
They had a right to assume that
that declaration was made at
the instance and request of the
plaintift, whe brought the actiop
and whenever the court was ﬁatlsﬁﬂj
that an action was attempted to be
used for such purposes, it would not
suffer it tc be done. The pleadiog
here was a aham; it was irrelevant; it
stated no case, In his opinion the
ceurt had clearty but one duty here—
to dismiss the suit at the cost of the
party bringing it.

Judge Zane briefly reviewed the
circumstances of fhe case from the
time of the bringing of tbe sactlion ln
Justice Lochrie’s court.

Plaintift claimed these books as
agent, he said, having been appuinted

| secretary by an order of the Territorial

Demceratie  cenjpral committee. By
virtuc of this he claimed that he was
entitled to thete books, But in all

| actions of this character the plaintiff
that an attempt had been made to Use . . P

must show a legal right of poseession.
Lf he claimed proﬂerty which belongs to
another person he must show by an
averment of facts that- he is legally
entitled to recover.- Plaintiff in lhis
case did not aliege that he, (m-
dividualiy,had a right to the books; he

aboutit. I't is not for us to coneider here {had a rlght to them |y virtue of his



