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pecked of any crime because he will
not take a prescribed oath in emch he
Is i enquired to swear that he wiltwilk not
violate certain laws was there ever
anything more preposterous proposed
buc the gentleman may say the right of
suffrage is not expressly secured by
the constitution of the united states
to white men then I1 reply to him in
the language otof the new york court of
appeals as a right expressly secured
bybitnetile constitution it may be taken
from convicted criminals when the
legislature inih their plenary power over
crimes deem such deprivation a neces-
sary punishment to say this is to say
in substance that the in question
may be forfeited by crimes when the
legislature so direct but could the
legislature inflict a punishment like
this upon innocent men who will not
swear that they never will be guiltygaiety of
an offense which the legislature may
create

the supreme court of the united
states in the cummingsOum case declared
of the provisions of the constitution of
missouri which franchiseddisfranchiseddis those
who would not swear that they had not
been guilty of certain things
the clauses inin question subvert the pre-

sumption
I1

of innocence and altoalter the rules of
evidence which heretofore under univer-
sally recognized principles of common law
have been to be funfundamentalfundamentdamen tal and
unchangeable they assume that the par
ites are vilty they call upon the parties to
establish their innocence and they declare
that such innocence can be shownshawn only in
one way byanby an inquisition in the form ofin i

oath inintoto the conscience of the
parties

how much more reprehensible are
the provisions of section 25 of the bill
under consideration by this the citi-
zen whowao will not swear that hebe is not
goingdoing to violate a cawby hisbis refusal Is
ipso facto subjected to a severe penal-
tyy total0ta andand dis-
qualificationAquaqu fi1 tion could anything be more
monstrous
the supreme court af new york

in Got chens vs mathesonMatbeson 5868 barbour
said

citizenship of the united states is anim
toutant right and the privileges conferredconteired
byy it are important privileges dearly prized
bybv the american people an act that pro-
vides for aa forfeiture thereof imposes a
penaltybenalty and comes within of
tilethe constitution in regard to bills of attain-
der

the gentleman iromfrom virginia
hisbis place in this house on the

of marca 1882 declared
and ninth sections of the bill then un-
der consiconsiderationaeration

I1 should be false to my sworn duty to sup

rrt and defend the constitution of the
united tatesstates if I1 votedpivoted for a bill which not
Nonlyy violates the constitution but makes a
precedent of evil omen to the libertiesjibed ties of the
people I1 cannot consent to eradicate one
viceice by an act of usurpation of power which
ightmight involve results of greater magnitude
anand i importance to the hVhappiness of the
1
present
unionyioese t and future generations of this great

I1 forberforbear

he said further
to dwell upon the dandangerousgerou s powers
v vestedested in the oligarchy to be by
the ninth section given a board which is
to regulate suffragesut to hold sectionselections to
make returns thereof and all this without
appeal and there will be no difficulty in
reaching the conclusion that for the time
being citizens of the states
will be subject fofb an autocratic oligarchy as
absolute in itsts authority and capable of
achievinging as much Uunhappinessh in for ita sub-
jects by the plunderalunder of ttheirir property the
deprivation of thentheir liberlibertiesj sandand the viola-
tion ot their rights as ever
existede isted among any people in ancient or
modern times

that bill which the gentleman thus
denounced became a tawleuw march
1882 the provisions of ththee eighth andana
ninth sections beingbein uncunchangedhaDged by
the terms of the twenty fourth section
of the bill nowBOW under consideration
the ninthmath section of the act of march

1882 is continued in force
yeste mr Sspeakereaker that board

which the gentemange so eloquently de-
nounced as anali autocratic oligarchy as
absolute inan its authority and capa-
ble ot acAacm eving as much unhappiness
for its subjects by the plunder of their
property the deprivation of their
liberties and the violation of thoger

conaticonstitutionaltutional rights as ever existed
amongamon anypeople in ancient or modern
times 11 is by this bill to be continued
in full force and effect and that too
notwithstanding the gentleman knows
that the territorialcRal assembly of utah
at is last session passed a bill meeting
in every possible way the requirements
of tae act of march 1882 but
which waswag causelessly vetoed by the
then governor ofdf the territory

I1 know it has been claimed that the
supreme court of the united Sta
murphy et al vs ramsey et al
U S 1915 hasbits affirmed the power of
congress to prescribe a test oath such
as was provided bby tbthee eleighthlith section
of the act of marckmarch 1882 butbat I1 I1in-
sist that that judgment otof the supreme
court does not meet the issue raised by
the proposed legislation contained in
section 25 of this bill r

the eighth section of the actt of
march 1882 only applied to bigam
ests or those guilty oeun
lawfullaw ul cohabitation it required all
the ingenuity of the supreme court to
get around the decision of that court in
the cummingsCummi case to escape the logic
of the opinions in a halthalf dozen cases
decided by the highest courts of penn
sylvoit nutew yorkbyork alabama georgia
and kentucky I1 refer to heaber vs
reil r Gotchens
vs abeson 58 barbour M barker
vs the people 3 cowen in the
matter of dorseydarsey 7 porter
campbell vs the people of deorgeorgiagili
aili ga gaines vs buford 1 I1
danathe supreme court otof hee united

states recognized the hopelessness of
answering the logic of these lamousfamous
cases if it admitted tha tithe disfran-
chisementchi prescribed inthein the eighth sec-
tion of the act of march 1882 waswa
ii imposed as a punishment it knew it
would be open to two
one of which would be fatal accoaccord-
ingly

rd
a majority of the court ignoring

the point that it in effect was a bill of
pains and penalties directed against a
class merely that it pluetsnot opell
to the objectionsobject lons that it Is an ezex post
facto law referring to toethe eighth
section the court says

it doesdoea not seek in this section and by the
penalty of disfranchisement to operate is a
punishment upon any offense at all thothe
crime of bigamy or polygamyconsists in en
lenngbering iuinfo0 a bigamous or polygamous mar-
riage and is campilcompleteete when the relation be-
gins that of actual cohabitationtation with more
thalian one woman is defined and the punish-
ment prescribed in the third section the
disfranchisement operates upon the exist-
ing state and condition of the personpersen and
not upon a past offenselenseof ititisis therefore
not retrospective he alone is deprived aiof
his vote who when he offers to register is
then actually cohabiting with more thanman one
woman disfranchisement is not prescribed
as a penalty for being guilty of the crimcame
and offense of bigamy or polygamy for as
has been said that offense0 ense consists in the
factor unlawful marriage and a prosecutionprosecation
against the offender isis barred by the lapsela e
ofof three years by section 1044 ofet the roha

continuing to live in that
state afterwards is not an offense although
cohabitation with more than one woman is
but as one may be livingjiving in a bigamousbigamoua or
polygamous state without cohabiting with
more than one woman he is in that sense a
bigamist or a polygamist and yet guilty of
no criminal oioffenserense sobo that in respect to
those qualificationsdisqualificationsdis of a voter under the
act of march 1882 the objection is not
well taken that represents the inquiryinquiry into
the fact by the officers of registrationregist as an
unlawful mode of prosecution for crime

in respectre act to the fact of actual ccohabita
tio nwil more chah one woman the objec-
tion is equally groundless for theth inquiryinquiryge owinto the facts so far as the registrationreg is ata ion off-
icers are authorized to matemake it or the judges
of election on challenge of the right of the
voter if registe required to determine
it is not in view of its character as a crime
nor lor the purpose of punishment but foifor
the sole purpose of determining as in the
case of every other condition attached to
the right ot suffrage the qualification of
one whon ho alleges his right to etcotc it is pre
bisely similar to an inquiry into the fact of
natinativityvity of age or of any other status made
necessary bylaw as a condition of the eleeelec
tive francensefrancl nse it would be quite competent
for the sovereign power to cloeclare that no
one but ita married person shall be entitled
to vote anaand in alt event the election
cers would be authorized to deteft torfor
that occasion in case otof question in any in-
stancee upon me factor marriage as a con-
tinuing status there is no
tion in point of law to a similar in eirv forir
the like purpose into the fact of X subsisting9
and continuing bigamous or polygamous
relation when it is made as by the statute
under consideration a disqualification to
vote

observe the loco of the
court as well as the inexactness of the
language employed to convey its
meaning it says that the law does
not seek in this section and by the
penalty of disfranchisement to oper-
ate as a punishment upon any offense
atatallall 11 what the writer was tryingtrvin9 to
say was that disfranchisement in its
imposition in this instance was not as
a punishment for crime but theahe
habit of using legal phraseology was so
strong upon him that he could not es-
cape self condemnation out of hisbig own
mouth penalty according to W eb-
ster means penal retribution

punishment for crime or offense 7

theithe suffering in person or property
I1 which Is annexed by law or judicial
decision to the commission of a crime
offense trespass I1 I1

therefore I1 the penalty of disfran-
chisementchi is a punishment and totg
argue that it can be inflicted and not

operate as a punishment upon anyL ny
offense at all1011 is self stultifying Bbutut
lelet uus analyze the whole paragraph
qquotedt aed above the court admits diat
disfranchisement cannot be inflicted
asaas a penalty by the legislature with-
out a trial its attempt to prove that
a bigabigamist is not franchiseddisfranchiseddis for
that offense or lorfor unlawful cohabit-
ation is disingenuous of01 course

the crime of bigamy or polygamy is
committed by entering into a biga-
mous or polygamous marriage but

disfranchisement although it op-
erates upon the existing state and
condition of the person is none tue
less a punishment forfo that offense
even if prosecution IsId barred
by section 1044 of the revised stat-
utes to claim that disfranchise-
ment is not prescribed as a penalty for
being guilty of the crime and offense
of bigamy or polygamyY 1 I but tois ira-y im-y im-
posedobed as a punishment for continuing
flain a bigamous or polygamous state
which is made an offense is todeto de
scribe exactly aa a penal retribution f

9

which the conconstitution8tit ution otof the unitedunited
states declares shall not be I1inflictedactea

withoutadailldueue prprocess0cess of law
to admit that while one may be liv-

ing in a oigabigamous or polygamous state
without cohabitation with more than
one woman he is in that sense a biga-
mist orlor a and yetet guiguilyotlyofof
no criminal offense anang still insist
that the is not wmwel taken
that represents the inquiryIntalry into the
fact bybv tibe officers of registration as
an unlawful mode of prosecution for
crime is simply begging the question0
what is the purpose of the inquiryinqui ryni
to ascertainif the person is living in a
bigamous or polygamous state with-
out being guilty of a criminal offense
noko abe object is to find out whether
he is guilty of an offense which sub-
jects himaim to theahe penalty of
chise meat to do this what isiq the
mode an oath ayesyes
who are to do this the of 1

cers of registration who in
the language olof the new york

t of0 appeal are not authorized

to do so they can determine who are
citcitizensliens but they can not adjudge and
declare as an original adjudication
that the plaintiffs citizenship liashas been
forfeited by the eocommissionemission of an of
feuse 11 Got chens vs Mathewsqu 6808
barbour 1

unlawful cohabitation isB oaan offense
punishable by fine ana imprisonment
nevertheless the supreme couttcourt says
thitthat I1 I1 the inquiry into he fact soBO far as
the registration officers are authorized
to maceltmake it or the judges of elelectionedtion
on challenge of the right of the voter
if registered aroare required to determine
it is not in view of its character as 1
crime nor for the purpose of punish-
ment but forfar the I1 sole purpose of de-
terminingtermining as in the caselow every other
condition attached to the right of suf-
frage the qualification of one
who alleges his right to vote but
howbow far in the case of every other
condition attached to the right of suf r

frage are the registration officer or
judges of election competent to in-
quire they may determine sayssay
the supreme court tbofof pennsylvania

many things such as the age and res-
idence of afithee person offering tOi Vote
whether he has paid taxes
and whether if born an alien
he has a certificate of natural-
izationiza tion 0 but whether he
has been guilty of a criminal offense
and has as a consequence forfeited hisbis
right is an inquiry of a different char-
acterac huber vses riley 3 P F
smith the utmost extent to
which they can go says the supreme
courtcoart of new york is to receive as evi-
dence the adjudicationad cation by a court olof
competent jurisdiction 1 that the
plaintiffsplaint iffa citizenship has been cpr
felted by the commission of an
franse 11 GotGotchchenseias vs mathewson68
barbour

and the reasons for this are three-
fold first because both in the uni-
ted states and in JEngland it hasbag in-
variably been held that an election
officer as neineithertheraa judjudgeenornur anythinging
like a judge Sedoond because 11 cit-
izenshipiz of the united states is adanimim-
portant right and the privileges
conferred by it are important
privileges dearly prized by
the American people an act that pro
vides for the forfeiture thereof im-
poses a penalty and comes within the
provisions of the constitution in rre-
gard

1

e-
ard to bills of attainder ibidairdthird because itif this were not so if

that which can not be accomplished
by means looking directly to the
end can be accomplished by indirect
means the inhibition may be evaded
at pleaspleasureare no kind of oppression
can be named against which the framiframi

ers of the constitution intended to
guard which may not be effected
cummings vs Tthe stateestate of missouri
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having babbled into this untenable

position it is not surprising that the
court should assert that it would be
quite competent for the sovereign
poweowerr to declare that no one but a
marriedar ra d person shall be s entitled to
vote it might with equal accuracy
have said that the sovereign power
could prescribe the height in feet and
inches of the persons entitled to vote
as well as the color and cut of their
hair

mr speaker waiving for argument
bake the question of the righteousness
and soundness of the law and reason-
ing of this decision of the supreme
court of the united states do not the
provisions of section 25 of the bill now
under consideration go way beyond
what the court says congress may law-
fully do I1 it is not content athth fixing
a status for the voter by requiring
him to register himself by his full
name with his age place of businessbasi netshamelisis status whether single or narn ar
ried and if married theilie
name of his lawful wife but says
he shall take aad subscribe an oath I1

wherein he must swear among oarother
things not only that he does not mean
to commit certain offenses but that
I1 he will notnoa directly or indirectly aid
abet counsel or advise any other per-
son to commit the samesaine

there havehaive been debt oaths pre-
scribed in this country before but
never I1 believe what might be termed
in fittrofuturo teststest oaths which men who
were neither appaccusedeusea nor suspected of
crime werfwere required to take as a pre-
requisite to being qualified to vote if
itriaIs forbid len by the constitution to
prescribe ua oath as to the past actions
of a man who has not been convicted
of royany crime thereby franchisingdisfranchisingdis
him as a penaltypenaltylorlor not taking the
oath how much more must it be un-
constitutional to require mmhim undertinder
the pain and penalty of disqualifica-
tion gatto swear that he does not intend
to commit an offense or aid abet
advise or counsel directly or indi-
rectly others to commit the same

mr speakersspeaker in the language of the
gentleman from virginia 1 I believe
the most precious assurance for ameri-
can liberty and the most essential
guarantee of american civilization is
the constitution of the united states
to destroy any evil by unconstitutional
methods is to cure a disease by a poi-
son which disturbs the vital functions
of the body politic andabd injects into it
a principle most difficult to be extir-
patedabed and creates a precedent whose
influence must beba injurious and mayisay
be fatal to the life of constitutional
government

but mr speaker this test oath is
by no means the only undemocratic
and undri american feature of this bill
I1 provides for the emasculation of the
present territorial government itdeprives the people of the right to
elect one branch of their legislative
assembly and provides for a legisla-
tive council of thirteen members who
are to bp appointed tyby the presidentPresideut

laudand confirmedon firmed by the senate and
this too in the face of the fact thatthai
the governor of the territory has by
the organic act an absolute veto power
what possible excuse forthefor the
of autocratic oligarchic powers

but thesisthis is not all the people are
deprived of the last vestige of local
self government by conferconferringcontemnsrinK upon
the governor the power to appoint
every county municipal and precinct
officer except judges and selectmen of
the countcountyyandi and probate courts who
are to be appointed by the president of
the united states by and with the ad-
vice and consent of the senate

the gentleman from virginia has
experienced a wonderful change
of heart since 1882 then liehe
denounced as atrocious ththee prop-
osition to confer upon a board

an autocratic oligarchy powerower
that would enable them to plunderer the
people of their property to deprive
them of their liberties and to violate
their constitutional rights now he
not only is in favor of continuing this

autocratic oligarchy with all its
powers unimpaired outbut hebe wants to
impose upon tlethe people alien local
officers those who assess their prop-
erty and collect the taxes as well as
ever vestivestigege of local self gov
ernment

mr speaker can it be that such a
precedent as this is to be set bybv the
congress atheof the united states sir I1
take it that there is not a member of
sHousethi who wll contend that con-
gress can with impunity disregard
that right of local community self
government which lies at the basis of
all free it
has been well remarked I1 thatthai it is a
principle of institutional law peculiar
to10 the race from which we sprang and
without atno free government ever has
been or ever can be maintainedpromfrom the time tacitus remarked this
feature of the common law of primi-
tive germany it has been the well-
spring of the free institutions which
distinguish the governments of the
races springing from the liberty loving
and liberty maintaining teutonic
tribes whenever our eash ances-
tors from nyy
stances temporarily jost sightdight of or
were deprived of the right of local
community self government they in-
variably became the victims of op-
pressive power exerted by the tyranny
of due or of many

our forefathers were wisely tena-
cious of this principle of
government allali the rreasonseaso us whichch
they gave in justification otof their re-
volt against british tyranny were bot-
tomed on this fundamental bight it
was in a town meetmeetingfig the embodi-
ment of the idea of local community
self government and a venerable sur-
vival of an archaic institution
thail determined and systematic re-
sistancesi to the encroachmentsencroach ments of
king and parliament was fastarst organ-
ized otis old man eloquent and
john adams of glorious memory
thundered in theformer but plain yeo-
man sam adams the man of the town
meeting with his committee of corres-
pondencepon dence solid tiedlied now england and
propreparedpared thetha way for united action by
the thirteen colonies

you have the powerdower to deprive one
hundred and htay thousand peopleeople in
the territory of utahotah of this sacred
right of local community self govern
mentdent but remember precedent like
cursecurses come back to plague their inven-
tors it is not so many years since
the the people of
thirteen states of this union were
shut out otof both houses of congress
and kept out until state governments
were reconstructed in order as judge
black declared to maintain tilethe
worst menia the highest
the reins loose on the neck of rapaci-
ty make leprous fraud adored

I1

place thieves
and givegibe them titletale neeee audand approbation
with senatorsSena tois ouon the bench

mr speaker I1 can not undertake to
point out and comment upon all the
monstrous features of this bill I1
would not presume to trespass so long
upon the time and patipatienceenbe of the
househoue I1 however you will bear
with me while I1 briefly refer to two
other of its provisions

section 14 annuls toethe law incorpor-
ating the church of jesus christ of
latter daydaiy saintssainta so far as the same
hab any leglegalI1 validity and also annuls
the corporation of the association
called the perpetual emigrating
jundgund company and dissolve said
corporation

the argument maidemade by the majority
of the judiciary committee in favoronfavor ol01
these provisions odtheof the bill andaad the
reasoning of gentlemen in support
thereof on the floor of this house are
both aigeingenious and bercer-
tain premises are laid down and the
whole fabric built thereon stands upon
a false folifoundation

the acts incorporating the church of
jerjis christ of latter day saints and
the Jerp eual emigrating fund com-
pany were within the legislative power
conferred upon the i assem-
bly of utah by the organic act they
were as much within its power asaa the
incorporation of any other cocompanies
or associations they were rightful
subjects of legislation consistent with
the constitution of the united states
and the provisions olof the organic actset 11

congress it is true reserved the right
to disapprove andaad tte1it it exercised this
power toethe acts of the legislative as-
sembly disapproved were null and of
no0 effect but the supreme court of
thetle united states in the miners bank
vs the state of iowa 1910 curtis 1

declared thatuntil congress did disap-
prove ot the acts of Jerritterritorialorial assem-
blies they were valm it held
over in the same case that a corpora
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tion owing its existence to an
incorporating act passed by a territo-
rial assembly was a valid onebe it ffol-
lows

ol01
therefore a corporation thusahus

created would become vestedirested with cer-
tain rights if it was given ithethe right
to acquire and hold property and man-
aged

man-
age it for its own use or benefit or foifo
the use hodand benefit of others those
rlrightsats became vested rights you can
not interfere with those vested rights
any more than the legislature of new
hampshire could withwitlithethe vested rights
of dartmouth college s-

if there is any law well settled in this
country I1 take it that it is the law in
regard to vested rights when con-
gress

L

came to legislate upon the sub-
ject ot01 polygamy in 1862 the brioriginalginal
bill contained a clause repealing or
annulling in toto the act of the legisl-
ative assembly incorporating the
church of jesus christ of latter day
saints but the congress did not dare
go that far it expressly declared that
in the future no religious organization
association or society should acquire
property to a greater anioamounturit than

butbu it did not interfere with the
propertyrop ertry already held by such organi-
zation association or society itif did
not because it could not without vio-
lating the well settled law of the land
in regard to vested rights

I1 will not consume your time by ar-
guing this subject in all its details and
ramifications this is done fully and
far better than I1 could hope to do it by
the minority of the J judiciaryciary commit-
tee in their report to the bouseH ouse it is
so thoroughly and perfectly demon-
strated there that congress has not the
I1powerower tb do what this bill proposes tosodo in the fourteenth fifteenth and six-
teenth sections that it would be a mere
waste of time on imy part to add one
word further itif you will not I1 believe
on such authority and such reasoning
you would not believe though
one rose from the dead to
warn you against this con-
templatedtem plated wrong for like reasons I1
haye not deemed it necessary to touch
upon other outrageous features of this
bill which have been so ably discussed
inn tlthe minority report

As is shown by that report section
2 invades the personal rights attacks
and overthrows the personal0nal security
of the citizen it alpersis8 unot0 t only inde-
fensible

inde-
feasiblefen sible legislation but it is useless
todayto day the arkearrestt otof persons wanted
a phoutf previous service
by a subpoenastz the course of proced-
ureare in utan there is no warrant of
law for it the only effect of this pro
posed legislation by congress is to give
a semblance of right to what has been
and is being done by making it lawful
in the future

the sixth section of the bill is use
lessess because no such laws as are
thereinherein denounced exist in the statute
looksbooks of utah
in the majority report inn speaking

of the annulment of the laws incor-
poratingpo the mormon church this

language is used
the organic act expresslypresslyev provides that

all I1lawsaws passed bythe territorial legislat-
ureishibylrasedI1 1be submitted to the congress otof
thehe united states and if disapprovedUs approved shall

beje null and otof no effect

this power whenever exercised
makes the original law null not only
hereafter but of no effect if dis-
approval only nullifies its effect for
the future no force will be given to the
last words

section 7 of the bill annuls certain
laws conferring jurisdiction on the
probate courts of utah are we to in-
fer that this disapproval by congress
of these laws not only annuls them for
the future but makes them of no ef-
fect so far as the past is concerned
if this iqii the effect as the majority
arguesargueSoIVjn regard to the laws incorpo-
rating ane church and the perpetual
emigrating fund company then it
must follow accordingacco iding to their rea-
soning that whatever has been donedona
in11 the past bythe probate courts was
iillegalega f null and of no effect this
is contrary to the law laid down by
the JSusupremepreme court of the united
states min the miners bank vs the

of iowa already referred to but
I1 suppose thothe court will promptly re
beiso itself when it has the opportuni-ty on the dictum of the
lawyers who subscribe to thisibis later

urine
mr speaker may I1 venture to apraar

neal to thithis4 house to couconsidersider well be-
fore it commitscommit itself to the mon-
strous propositionsproposition3 contained in aliitins
bill ihnow too well the influences
which are operating this pro-
posed legislation through congress I1
realize how the very air has been
made pregnant with the baseless cal
um nies tbthee slanders the inowinnumerablemerable
and unmitigated falsehoods ceaseless-
ly concocted and persistently dissemi-
nated religiousreligions bigotry and intoler-
ance araan arrayed against people
politicalW necessity cant hypocrisy
and all kindred 1S M ijoin0
in the hue and cry the platform0rmtfheha
pulpit the press are mighty engines
for thoth manufacture of public senti-
ment their batteries are directed
constantly vindand with full force upon
the cormonsmormonsMor monsmoiA I1 know that it is prob-
ably well nigh impossible for any nimann
in public life to even protest against a
measure no mattermattei how monstrousmons
liowhow unconstitutional that is aimed at
mormonism

daily almost hourly wowe aroare told
that it is the evil of polygamy that
leaves us friendless rid yourselves
of that stigma is the advice of those
who admit the wrongfulness the dan-
gerpr of such legislation as is now pro

1 posed landand fair play and justice will
14


