THE DESERET

torial and county taxes, and he shall
give to thedistrict school taxpayers the
same notices as are required by law to
begiven to taxpayers of territorial and
county taxpayers.”” Bee 1916 Comp.
Liaws of 1888.

It also provides in section 1915:
‘“Whenever it shall be necessary to
raise funds to purchase, repair, or fur-
nish school houses, or for other school
purposes, an estim:ate of the approxi-
mate cost thereof shall be made by fhe
trustees, and the rate per cent may be
fixed at any sum not exceeding two
per cent per annum, as shall be decid-
¢d by a majority vote of the property
taxpayers in eaid dlstrict present at a
meeting called for that purpose, to be
nsavssed and collected us special tax
upon &ll the taxable property of the
district.”

By the authority of these statutes, in
December, 1888, the trustees of said
district, at 8 meeiing called for the
purpose, estimated the needs of the dis-
triet for school purposes,for the coming
yeur, to be the sum of $5500, which was
received by the taxpayers at the meet-
ing, and they estimated that one per
cent upon the assessment value of the
property of tiwe district for 1889 would
raise the amount necessary and voted
the levy of a tax of one per cent, and
the trustees duly certified the same to
the county clerk aud the county asses-
gor. The assessor and collector ex-
tended the tax upon the assessment roll
of 1890, instead of upon that of 1889,
and upon that roll the tax voted would
amount to over $16,000.00, vastly in ex-
cess of the amount needed, and the col-
lector is now proceeding to collect the
same.

The Legislature of Utih Territory at
its session in 1890 passed an act abol-
i#hing the fwenty-one school districts
in Salt Lake City and cousolidated
them all in one distriect and provided
that the property of the several dis-
iriets should belong to the consolidated
district.

It also appears that the property of
the districts is vastly unequal and that
some of them have taxes uncollected in
large amounts aud many of them have
no taxes levied and almust no property
of any kind.

These facts are alleged in plaintiffs
complaint, and Lhey ask that the col-
lection of this tax in Distriot No. 11 be
enjoined and for general rellef.

To the complaint the defendant in-
terposed a demurrer which was sus-
taived and the appellants sppeal and
ailege;

1—That this tax is void because it
operates 8o unequally in different parts
of the clty, as the law is that all taxes
must be uniform.

It e conceded that the Legislature
has authority to abolish these districts
aoid consolidate them inte one aod ap-
portion the property. How that ap-
portionment should be made is a legis-
lative question and not for the courts.
Anpd the Legislature having acted
upvn that question, it is presumed that
it did all that was necessary and the
court cannot loterfere. Hence this
contention is untenable,

Cooley on Taxation, p- 179 and ful-
lowing, and notes.

2—Itis claimed by appellants that
this tax was not fully levied so as to
cover property of the distriet, befure it
was abolished. The district went out
of existence the last day of June, 1890,
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and the assessment roll of that yearlamount ascertained to be collected on

was completed at that time;so that
even if the tax was computed upon the
assessment roll of that year,it was com-

lete and became a devl due District

o. 11.

3—Appellants aleo contend that this
tax was voted and levied upon the as-
swugsment roll of the year 1589 and not
upon that of the year 1890.

We think this contention is
tenable and should be austained
Under the Statute, the trustees of the
distriot made an estimate of the funds
needed for achool purposes and reported
to a meeting called for that purpose
that $5500.00 was needed and upon the
assussment roll of 1889; the taxpayers
computed that a one per cent levy
would raise that amount and voted
that levy.

They wanted $5500.00 and they in-
tended to levy that amount, and they
voted a levy of one per cent because
computed on the assessment roll of
1889; that would ruise the amount
peeded. They had pot in mind the
assessment roll of 1890.

If that intention can be carried out
by a reasonable cunstruction of the
statute suthorizing the law, without
doing vielence Lo its wording, we think
itought to be done.

The statute providea the levy is to be
made in December; that the trustees
ure to report the amount peeded and
the taxpayers are Lo vote the per cent
necessary to raise-the amount.

In orderto do that, the per cent to be
levied must be ascertuined from the
assesament roll of that year, not from
that of the succeediug year; for it has
not been made. It seems fogically
conclusive that the extension and eol-
lection of this tax so levied should be
upon the assesasment roll of the year in
which the tax is levied.

But the statutes say, ¢ The collector
shall collect this tax at the same time
and in the same¢ manner, elc., a8 the
Territorial and County taxee are col-
lected;** and it is said that this provi-
sion makes it conclusive that this tax
should be computed upon the assess-
ment roil of the suceceeding year.
Collecting this tax at the same time
can as well be done computed upon
the assessment roll of 1889 aw upon that
of 1890, and collecting It in the same
manner only has reference to the mede
of collection—as by district, suit or the
#ale of property--and does not in anyway
determine how the amount of the tax
is to be computed. Therefore no vio-
lence is done to the termsof the statute
if the amount of this tax is computed
upon the assessment roll of 1889, We
think that was the intention of the
Legislature and certainly it was that
of the taxpayers. I{ the amount of
the tax is computed upon the asscss-

‘ment roll of 1890 the levy ¢xceeds over

$11,000 the amount intended to be
voted by the taxpayers, and makes the
amount to be collected over $16,000—a
pretty farge amount for one achool dis-
trict to pay.

If this district had not been abol-
ished this excess of collection would
have been for its benefit in the future,
but now if eollected it goes for educa
tional purposes outside the district
which pays it. This district ought to be
protected, and the courts ought to find
4 remedy. The siatute is capable of
two interpretations—one that the tax
levied should be computed, and the

the assessment roll of 1889, and the.
other on the assessment roll of 1890.

Ope interpretation collects the tax
that waa voted and intended to be
levied; the other raises $11,000 more
than was intended and compels this

district to pay over $11,000 more than

was Intended, and under the law as it
now standsthis amount will go for the

support of all the schools, in the city,

and the taxpayers of that distriet will

pay that much more than their share

of the school expenses of the city. Can

any one ¢laim that such was the in-

tention of the Legisiature.

Courts, unless compelled by the ex-
press wording of statuter, should in-
terpret-them so as to do good and not
evil, 80 as to work out +quity and jus-
tice and not wrong and oppression.

We conclude therefrom that it is the
duty of the collector in collecting this
tax to compute the smount to be col-
lected upon the assessment roli of 1889.

This case i3 reversed and remanded
for further proceedings, in accordance
with oplnion.

The same question is involved in the
case of Edward Ashton et. al. ve. L. G.
Hurdy et. al. It is therefore reversed
and remanded.

The same principles are also in
guestion in the cascof B. (3, Raybould
et. al. v8. L. G. Hardy et. al.

But the complaint does not raise the
particular question upon which the
forgoing decision turns. It is there-
fore reversed and remeanded, with leave
to the plaintiffs to amend their comn-.
plaint.

I concur in the result

MinER, J. _
ZANE, C. J., dissents.

OBITUARY.

The aged veleran, Jatnes Moses, departed
this life op Baturday morning April 4, 1591, at
ubout 10 o’clock, 1t his residouce in Big ok
wonwood. His filnal sickoess, which was
bronchitie and la grippe, was not of long
duration, he havin excelient health
until about iwo weeks Dbefore hie death.

James Moees was the son of Jesse und Esther
Brown Moges, und wasborn in Norfolk, Litch
fleld County, Conneclicut, Feb. 28, 1806, and was
consequently elghty dve years of age. He fol-
towed the oceupablon of farmer !n his bative
Staie, until he heard the sound of the Gospel,
which he embruced, beipg baptized by Gladden
Bishop 1 1834, and soon afier gathered
with his co-religloniste tn HKirtland. Ohig.
Here he beeame intimately usseclated with
mapy leadiug men of the Charel, includiog the
Prophet Jogeph, t0 whom he proved a true
friecnd and for whomni he always ehenshed feel -
ings of love and revercnee. Un onc occasion,
when the Prophet was in great need of money
he and his brother Jallan lent him a large
sum. For this generosity and confidence
Joseph was very grateful, and in laying out
Adam-ondi-ahman and Nauvoo, he gave them
very choice lote.

He ehared the pergeaciifons, lossca and hard-
ships incident to the Bainis atthat time, Ag
Far West s wife, Roxy Ferry, died, leaving
two smali children. Durng the fret general
conference held In Nuuvon he was married to
Eliza 8pencer, hy whom he had eight children,
four o’ whom are now living, le was driven
from Nauvoo with the reet of the Saiuta and
went to Winter Quarters, where he was
ordained a Beventy and set apari as one
of the Presidenls of the Thirty seecond
guorum. From Winter Quarters he went
10 Oouncil Blu#fs, where he lived un-
til 1883, when he returned io Cunnecticut
to fulfll A prowmise made to his aged futher that
be would 18k care of him aniil his death. He
remained there antil 1861, when his father died
and he came (o Uiah, In Derember, 1874, his
sacond wife died, slnee whicn time be has
hived at hie home with hie children.

Brother James Moses was 4 pluan, honest, in
dastrious man—a typical New Englaud farmer
of the old Pu®an stock—who had miany friend,
and few enemics. He passed away poacofuliy
{er.mnlng his mental facuities unli[ the very
ast,




