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Hi Chairman Members of the Iourth

J Irrigation Congress Ladies and

b Ge i temen

Legal Aspects Irrigation was the

fj j subject assigned to me by the National
Committee Just what was In the minds

L ul the members of the committee when
tl the r telte eel that subject Iiam unable

t
Y

lo judge Certainty lilt broad enough
tj Include almost everylh under the
sun from the most Intricate problem
that arises In equity jurisprudence ID

tome tine point In practice to future
r rlIHI legislation relating to waters I low ever

this address will not be In the nature of

i i law brlel confined to any one point
jelallng the subject before ui but my

t r i j
trotted lime will not permit me lo touch

r r pon many branches of the subject
What Is It that brings together lo

day It It the scarcity ot water In the
II old region II there was tuPlcienl

water to Irrigate the land needed lor

cultivation In this western counttthere
Iil would tie no need of these Irricatlon

I congresses II the laws upon the tubt Jtct were more settled there would be-

ll
t I no need of tint interminable water Illl

4 gallon as I heard a Judge iy a lew

days ago
v It seems strange In looking back over

ttlir the history ol lirl atlon lhalthe Con
II great ol the United Slates should have

IIi
enacted such uniform and ephcit laws

t ti In relation to the disposal ol the public

lauds and lo have allowed this Indct-

pentable Incident lo those land Ito re
I main wholly unprovided for If a oaf

1 1
rams lyslem had at first been adopted

t Ii t
by Ihe government for the disposal ol
the water of the natural nUcamt Mowing

ilj cer Ihe public domain many of the
I 1 difficult questions that now arise would

l have been avoided The laws concern

Itexceedl
law nights ol a person who owns landIf diolnlogI a stream or through whichI It

runs are abolished In other they are
allowed l This of course brings about a

vl contlict between those who claim the
f water by right of appropriation and the

riparian owners who claim by virtue ol
Itt ownership of the adjoining land the
t I right lo have the stream Hour as It was

wont In itt natural channel undimlnlsh
If ed In quantlt sad undeterlorated In-

II
j quality

is II i Owing to the multiplicity of ditches
J deriving water from the same source or

stream and the many separate Interests
Involved there constantly arises conI
filets between Irrlgators into the dlslrl

I lotion of the water especially during
seasons when the supply IIs scanty
Disputes ol Hill character usually bring

i1 n the patties Into court The e pent a ql
i I lawsuits for the maintenance of water

rights becoming eech yurn exceed
tally heavy burden fur the firmer
While upon ll r other hind elf

the
capitalist there It a treat deal com-

plaint ol the uniubllltyof Ihe value of
As the land Is absolutely

worthiest In portions of the arid region
without water Ihe commencement ol a
lawsuit involving perhaps onlh

entire
water right causes the value land
to fluctuate Ion greater or lets degree
and as the practice ol irrigation In
creases and there n cacti years creator
demand lor water this is more and more
likely to occur

The necrssiy for better methods lor
trilling disputes and ol conferring titles
Ilo use 01 water Is beginning tu be
strongly Insisted upon by Ihe farmer lor
he now appreciates Ithat the whole value
iif hit land f depends upon anobtolulelyI

unimpeachable claim in sufficient water
11la raise tilt crops There arises In the

minds ol all who are cognlunt of Ihe
facts in the case a question at to why
this condition ofi ln ecurly hat been
allowed to exist and why the inirnifi
cent water resources ol many ol time

rivers ol this western country have
been allowed tear utter year to go to-

Na IC

The adoption of sislcms of storage
reservoirs for the ccniervulon of the
flood waters has done much Ilo Increase
Ihe available water supply In this wes-
tern country Hut here again we are
confronted with obstacles The com-
pany starting such an enterprise Is often
beset with clangers Tnere are a lejlan
ol persons quarreling with each other
lor the possession of time small amount-
of water that naturally flows In the
stream and they all stand ready lo pitch
tutu any company thai undertakes any
storage a stem

Un ertheIlelll of priority through-
out Ihe weilern country It very often
happens that the location perhaps a
tingle nppaprtalor upon n curtail stream
prevents the conservation and applica-
tion of lit waters to Its utmost possl-
hllillei He will not sell except per

an enomous price He willrsJolt with lime others In this enter-
prise ol developing Ihe waters ol ta
stream so that more land can be brought
under cultivationanJ more homes made
for other settlers ThuD am two kinds
01l hoes In thlscount tie land hog and
tho water Ol the two
pencnce Is that Ihe totter is the worse
Like Ihe dog In Ihe manger he simply
rests upon his prior location and will da
nothing himself nor permit others
Now what is to Itie done ton cutout
this kind Nothing can be done unless
his water rights can be condemned
under some provisional statute author
lied by the constitution

An eminent writer In California re
cently said the regulation of Ihe use
ol water is the must Important matter
the peopleI of California have been coil
ed upon lo settle but here we are at
the end of nearly half a century of

withi the worsemuddle than It was when01nm7n In
Ihe fillies found It necessaty to nuke
their own laws regulating the use ol
water It looks like Ihe American peo-
ple with all their boasted Intelligence

must admit that while tthey hivian tie
mem worth hundreds of millions ol
dollars annually an element on the
proper handling of which the very Ilia

state depends they are Incapable
of making a law tar handling ll No
man knows time law today No mart
knows whit laws tile courts stilt permit
the people lop Millions of donna
have been upended In litigating water
rights mid yet no nnn cnn even RUN
at what a water light is Every time the
question goes Into court it come out
more uncertain Meanwhile the stale In
all her Interests suffers Ulparlan rightst

tho right ol the last man down a
stream to have the water low undlmln
shed In quantity and unimpaired In
qualil hate been upheld by tno courts
and hence nearly all time diversions
water Iby which orchards and vineyards
nourish arc made In direct violation of

lawsThis
IIt the Legal Aspect of the

condition ol Irrigation laws Now what
is thin remedy Time a healer
ol all eviiewillt eventually giveI a remedy
llut when

Those who are toiling on with this
sutject must leinembc Una Ithis ques
lion ol Irrigation comparative y new In
thin history of American jurisprudence
They must remember tint the nit of
Irrigation was horn from the absolute
necessities of lime settlers ol an aridI

region and although practiced In the
United States by an Lnghsh speaking
people but about filly years It has been
the principal means ol the settlement
and development of that portion ollour
country west cat the tooth meirdlan
ell today It hits become a subject ol par-
amount Importance lolhe wImole coon
try Involving as It does n use of
water based upon Ihe prlncl slot pri-

ority ol tI which doctrine
was not recognizedr the common law

Irrigation has causes the overthrow of
that ancient common law iluctrlno of
llparian rights In most ol the western
stales And California although one of
Ihe test to adopt Ihe principle f Ipn
only list been most unfortunate In not
having beers able to abolish tl ntlin
right at Ihe two systems together In-

volve Ihe law upon the subject of waters
In unutterable infusion and sooner or
later one or the other must fall

The most Important legal question be-

fore this congress today It the one In
volvlng tics constitutionalityi ol thisl righti

I
law This question It not only e
I
interest to the Iegol fraternity butts ol
Ihe most vital Importance to thin district
organliatloni of California Ito thos
who have the bonds Issued
by those districts to the land owners
within 1rlr boundaries and alto lathe
msletlalI advancement of the great state
of I

California I and to the stability of Irrl-

gtllon enterprises and the confidence
that will be placed in them In thin future
throughout whole financial word

Recently I have given the question a
close examination and without going
Into great detail the hollowing It Ihe
result ol my Investigations-

The law of California authoring
formation public corporations calledofl I

Irrigation Districtsi I and commonly
called the Wright Law was originally
passed March 71b thh97 Many ol the
original pruvMons have bun amended
since the date of Its passage The net
as It now stan Is provides tor the organ
caution of Irrigation districts aj follows

Whenever filly or a maturity of Ihe
holders ol title or evidence of title In
lands susceptible alone mode ol Irriga-
tion Irom a common source and by the
same system of works desire to provide
lor time Irrigation of the same may
propose the organization ol an err

lion dMrlct und r Iho provisions olt this
MlI and when so ouankc such ills
Icicle tl sl hav the powers conferred-
or that mly hen flee be conferred by
tho law of ttiih irrigation districts

Then lotionI tp clfic rules lor Ihe
organization ol Inc districts Including
the submission ol the question to the
qualified voter of the district And
upon tine sub cti on the ratio of tits
distribution of water tho act provides

Arid lilt hi rcbv eipresify provided-
that all waters d tribute for Irrigation
purposes apportioned ralably lo
each landrh rue a upon the basil of

sucshratio which assessment of
owner for district purposes within said
district bears to the wt mold sum assess-
ment upon the district provided that
any land owner m aY assign Ihe tljhtI to
the whole or any i ortion of the waters
so apportioned to mum

Teen follows provisions for tin ac-

quisition of land and water right the
title to which It to Invest In the Irriga-
tion dfsltlct mho Isuance of bonds and
their pa men

IFor raising limits Inr the acquisition
of property maintenance of the same
and payment ol hands Iho act providesI

that The assessor must between the
first Monday in Match and the fuel
Monday In fun in each year assets all
tealI property In me district to the per-
sons who own claim have the pot
session or control thereof at lit full cash
value

Sec 11 provides as follows The
lbaud ol directors shall then levy an
assessment suite LIU to raise tho annual
Interest on the outstanding bonds and
at limo expiration ol ten years over
Issuing ol bonds of any Issue must In
crease staid assessment In an amount
sufficient lo pay the principal ol the out-
standing bond as they mature

The following sections provide That
the assessment shall be A lien against
the property sues ed until paid or she
property told for the payment llieieol
Then follow prcnlilons lor the sale of
the property and the Issuance of col lee
tars certificates and the time and
manner In which the property to told
may be redeemed

It will be noticed upon examination
that the omit provides for the assessment
ol all the real property within the dis-
tract Including city anJ town Iota and
all limo Improvements thereon at their
full cash valuation and tf necessity
great of the lauds assessed are
not directlyI benefillel by the applica-
tion ol water fur Irrigating the same

The law in quettion lama been Held 13
be constitution uy the bupreme court
ol Culifornli tan number ol cases liar
recently Mr Justice Ross In the Untied
States circuit court In tie caw ol llrad
ley vs The 1allbrook Irrigation distiict
and others declared the tight law to
be unconiliuillotial and upon tome ol
the very points that were considered by
the California Supreme court

The principal ground taken for his
decision were two I First under
the law property was taken from
pilvato owners by means of at-
testment and tale of the same
without due process ol taw and
therefore In Halation of the XIV amend-
ment ol the Federal conttltuilon and
without affording the owners any oppor-
tunity tube r Iloselo the
alidity ol the proceedings
that Iho property so taken was not for a
public purpose

Taking up these two points In their
order we wilt test consider what It due
process ol Uw within the meaning and
Interest XIV amendmentI lo the Con-
stitution of Ihe United States

Auto what constitutes that process It

fotnewhat difficult lo define with precl-
skm to as lo cover all cases Ills suffi
dent lo observe here that by due
process of ILcw Is meant one which w
approprlalo to limo case and lust to the
patties to beaUccied nut judge Ross
held the act in question provides fur the
assessment nnd sale andtnus Ihe til
Ingot private property without aUbru
log the owner any opportunity lo be
heard In uptxnition to the validly
of Ihe proceedings and hence th taking
of the property was without due pro-
cess of law Let ut tea whether this Is-

wrested

n correct construction ol the law or
not

Since our rngllsh lorefalhcn
from Johnt the constitutional trotsachy which hat come down lo ut
Magna Charta wherein ll Is declared
that no person shall be deprived ol lif-

er
liberty thp judg-
ment f1IVbJrhitI reere the the nnd
the alternative proiitluns of this guar
only hate by some been held lo mean

Ithe same thing and Ills guaranty Itsell-
to entitle every person lo have any de-

mand of whatsoever stature made upon
submitted lo the determination of
a judgment of a jury

Undoubtedly In casesjwliere life and
liberty are Involved due process ot law

theiebo a regular course-
oljudciol r1 proceeding which Imply that
the party Itu be affected shall have
notice and an opportunity lobe Lord
Hut In tax eases the rule Is otherwise-
as so heldI by the UnitedI Mites Supreme
court In a number of cases and by the
great pet pondernncc of other authority
Such a construction In these cases uould
work a thorough and radical change in
time principles on winch taxation nuw
tests Where the taking ol the proper-
ly It the enforcement ol a tax the pro-
ceeding

¬

It necessarily less formed Die
necessity of revenue fur the support of
the government does not admit of the
delay attendant upon the long drawn
out procecdingt in a court Justicej
Were this so It would sometimes cripple
and in other cases do away with the
leKistatlve powers and subject the ac-

tion uf that department whose function
it Is to mike the laws according tu Its
own sleNa of the questions ol public In-

terest and public hold tu n review and
I
in tinny cases a reversal at the hands of-

a lump It would not so much strength-
en the judtcal department at it would
weaken time legislative

It has long been settled that while one
It to be protected in hit Interests by Ihe

liw ol the land be hat a right IlIlheI-

choftjudgment his peers only In those
cases has imnicmorlally existedI

or In which IIt has been expressly grant
ed by law the clause referred tu tram
Magna Charta does not Imply the ne-

cessity or right fur a judicial action In
every case m which Ihe properly ol u
person may be taken by me ins ul n tax
or assessment On the contrary a legis-
lativet oct lot that purpose Is of iItself the

I

law of the land And an act providing
for levying tRIes or asiciimenltat lathe
cave In the question before us und Ipro-
viding time means ol enforcement Is the

law of the land and within the ua
questioned and unquestionable power
of the legislature to enact This Is so
not merely Into far as It lays down a
general tile lobe oDservcd but also In
all proceedings and all the processes
which It points out or provides for levy
Ing the tax and enforcing lam collection
even if Ihe property lass lo be sold-
to allect Ihe same

Since the adoption ol XIV amend-
ment lo the Ieaeral constitution when
ever Ills claimed that a revenue or lax
law either In Intent or In admlnlslra
lion deprives time owner ol his property

without lie process ol law o federal
question Is raisedI upon which Ihedecl
stun of the Supremo court of the UnltcJ
States will be authurailve and cone i
site And it his been decided by tint
court In many cases that due pro
t es of lAW did not require judic
proceedings in enforcing a tax McMi
Ian s Anderson 95 lU S J7i Davldsi
en New Orlecans M J a 971 iHayesI vi
Kcclam tlon District 1II U S 701

At one of the greatest constitutional
lawyers In thin United StatesI Mr Trios
M Cooley referring lo tills class of
cise
conclusltcl

saysi lhata lhatacomtructioallul
fourteenth amendment and decide that
Ihe federal courts have no general juris
diction to prevent oppiettion under
state tax laws nor to give relief against
hardships and Inequalities In their work
logs

Surely such a construction of the
statute as given by Mr lusllce Ross was
never contemplated when the lourteetn
amendment was adopted

The second point that I argue lit It IIt
contended that the property taken Is
nut lor a Ipublic purpose that U

I
Is

essential In tax eases that
lo bo accomplished mutt be public in lit
nature It conceded by all

The purpose bur wlilcii properly may
be acquired and money realized under
the act m question Is lor the expense of-

organlialion ul the district the construc-
tion and maintenance of plans and
eanib and h a nun l of the principal
and Interest can bonds Issuit by the
district

It will be noticed tint section u of the
act provides that I ho use of all water
required for irrigation ol the lands or-

allY district formed under the piovlilons-
ol the act together with the rlghttol
way lor carols and tlllchcs tilesI lor res-

irvolrs and all other property required
In fully earning out the provisions
the net Is hereby declared a public use
subject lo the regulations and conliol of
this state In the manner prescribed by
lawIt

will also be noticed that each land-
owner In a district Is to receive his
proportion of all waters distributed lot
Irrigation which he miy use or dispose
of at he may tea fit thAt this legal title
to all property acquired under tide act
shall vial In such litigation district and
shall be held by tucli district In trust
bur and it dedicated and set apart to the
uses and purposes set torch In the act

lleirlng In mintI tlio abuse provisions
ol the statute we now cone to the ques-
tion what Is a public use or purport

For the most part the terms public
or public use are cmplotedpurpose sense in time law of taxation

as they are In the law of eminent do-

main An appropriation under the
right of eminent domain only a forced
sale w hlcli Is made lor lie
for just compensation to time owner su
that no Injustice results to him whose
property It appropriated On tho other
hand nu pecumtty consldcmtloir It paid
when money it demanded under Iho
powers of taxation AndlII the property
should be ikrn In order tu be appro-
priated lu a private purpose Instead ot-

a public one the benefits whlcli the tax
payers might be to receivepresumed
Irom in being used needs ol the
government lo enable It tu protect and
defend him lo make public Improte
menu thereby Increasing the value of
hit propert and to give icim theI bent
tilt of urcanurd society In common with
Its other cltlien ore nut real tedl and
In such a case the consideration fur gK-
Ing up tics property u holly calla Ilenco
secure liberal consideration of public
purpose It advlslblo In the law ol eml

eat Iolllaln IhAn is to thnlion IlawIn the latter of lat
ydetdrmfrcmindeoflhaactbytheanhL-

art tried tor te a public or the useMo
Now is the P rIv a t

P r0rer tquestion Itaken forapurpose t seems rtoinniteihatihtutihose Is clearly a
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