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lucid statement of the issues in-
volved by VF S richards

MAURY
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milliMILL
STOKES

pointed abd remarks
byby geo r curtic

IT 1001LOOS AS IPIF THE COURT WERE
CONVERTED

special correspondence

the arguments in the suo habeas
corpus case began before the supreme
court of the united states on I1thurs-
day

hurs
january it lacked but tiala

an hour of 4 p m the time at which
the court closes each day when F S
richards who maderila dethethe opening ar-
gumentsguments began his remarks after
stating the case as disclosed by the
rerecordcorf i he called the attention of ththe
court to the fact that the case involved
two distinct propositions on eitherei ther or
both of which they relied for a favora-
ble decision from the court

THE FIRST
and the least important was
that the judgment was voidbold because
of its uncertainty on this point
mr richards occupied the time until
the court adjourned his contention
waswa B that a judicial sentence must al-
wayswa a impose a definitele punishment
andang in view of the existence of a legis-
lative statute which allowed prisoners
a remission of the number of days
confinement when their behavior en-
titled them to it and as the judge in
ue sentences made no allowance for

suchstich a contingency but hadbad ordered
that the prisoner be held until all three
sentences had been satisfied to the full
extent allowed by the law indepen-
dent of thebe statutory provision or if
allowance could be made for good be-
havior no provision was made for it
inia the sentence therefore it was un-
certain and being uncertain it was
void tnin answer to a question mr
richards stated that they would be
safe in relying onan either point alone
but did not chousechoose to rest upon both

THE SECOND POINT
was that three sentences were sought
to be imposed uponon the prisoner forsfor a
single offense the record and the in-
dictments taken as presented by the
grand jury alioshowedwed that the offense of
unlawful cohabitation hidhad been main-
tained continuously and uninter-
ruptedly from the 1stast day of january
1883 until the ast1st day of decembly
1885 the indictments while they
separated this period in theth first place
into two distinct years and in the sec-
ond to eleven months nevertheless
coveted the whole period withinav

1

thin the
years and months named without
omitting a single day The point1 1 1int1 sought
to be established by mr varichards1 1ards wa
that there could be but one offense
for the period teamedhamed liehe cited a
number otol english and american cases
and had still others on hisbis brief which
time did not allow hllht 0 bring orally
before the court a I1 of which bore
with singular analogy on the case un-
der consideration in one case it was
held tatt the taking of coal from day
ti day forfer a period coveringcover Lug four years

omin a coal aidt in which some 40
ppersonserious were interested was

BUT ONE
for the reason that there hadbad been no
cessation and the taking while felo-
nious was in all respects continuous
in another casebase a man hadbad attached a
fraudulent pipe to a gas main from
which for a protracted period gas hald
been drawn luringduring the day and turned
off at night and which had been con-
sumed without passing through a gas
meter yet it was held to be only one
offensefeaseof in the case of drawing wine
frumfrom a vat at different periods by a
fraudulent tube the act was held to be
continuous as also in the case of kill-
ing a numnumberbet of horses in one day and
of selling different loaves of bread all
were held to be continuous and being
continuous wet e therefore but one of-
fense the judge in one case rea-
soned that it was as just to hold
that every stitch taken by a tailor
on the lords ilay constituted a new
and distinct offense as to holdbold that an
act continuous in its nature be
segregatedsegre grated other cases were cited to
show that where illegal fares hadbad been
collected by a public carrying com
panypan punishment could not legally be
inimposedased lor every taking but that the
indictment could cover all the roundground
of illegal actions in one conycon biousus

direction either for the
WHOLE PERIOD

or any part thereof until the finding of
the indictment the same rule held
good in the case where a pilot hadbad been
employed against the regulations pro-
vided and an endeavor hadbad been made
to inflict punishment for every vessel
or boat on which he had been em-
ployed but the decision of the court
was that there was hutbut one offense and
the prosecution could only so proceed
until the practice hadbad been interrupted
by the interference of the state so
with regard to the cohabitation of the
prisoner there was no evidence
to show that the cohabitation on which
teehe was convicted had been interrupted

tola any manner whatever from the
day of january 1883 to the day 01olof
december 1885 either by act on the
part of the prisoner or by any inter-
ference of an external or ligalimal nature
the prosecution ifould not sitalt idly by
for years indand then swoop down upon
the unsuspecting citizen and pire on
indictments by a process of segrega-
tion which if tolerated I1 could be made
to place him in prison jorfor life and ab-
sorb a fabulous sum in fines there
must be an interruption in the rela-
tionshiptionship of cohabitation as construed
by the courts a clear cut palpable in-
terruptionter before it was possible that
two indictments or three could be
found at ondonetimetime for a past offensee
As this act beyond all doubt and ac-
cording to tthehe worwordingdin and the dates
ofodthethe very indictmentIndictindictmentsmelt was continu-
ous itil was

BUT ONE OFFENSE
being one loff ense the judgment so90
far as it concerned the second and
third penalties was void for the rea-
son that it inflicted three penalties for
s single offense the statute limited
the infliction of punishment on the of-
fense charged to six months im
prisonmeat and fine yet the court
nadbad sought to impose 18 months im-
prisonmentP and VWekx fluefine for an offense
wwhich the law explicitly provided could
not bring upon the prisoner more than
one third either of the measure afim

or the amount of the fluefine
mr richards called the courtscourtlis at-

tention to the statement of the su-
preme Ccourtourt of utah in the snow de-
cision that they have only found one
case sustaining the degregsegregation theory
he then reviewed that case which was
decided by the supreme court of
massachusetts and clearly showed
that it was wholly inapplicable to the
case at bar and that when tested by
theralenthe rulesrales of law applicable to sucu
cases in massachusetts it did not sus-
tain the prosecutions theory

mr richards waaas continually inter-
rupted by interrogations from the
coor tr an evidence always of lininterestlitterestterest
in a case on the part of tilethe bench and
among others were

TTHEH E FOLLOWING
chief justice suppose that in these

three sentences included in one there
bad been a separate sentence in form
IIIuponpon each one of these indictments
would you then claim you could take
advantage of this question

mr richards yes because even
theuthen three penalties would be imposed
lorfor one single offense

justice gray what would you say itif
the man is indicted for this offense and
at the date of the indictment is not ar-
rested or imprisoned and at the next
term of the court a month later he is
indicted again

mr R we say that would be entire-
ly competent our contention is that
so long as the act of the partpartieslea remainsremalns
unbroken so long as it remains wiwith-
out

ta
any interruption or prosecution on

the part of the government so long it
is but one continuous offenseoffe nae

justice harlanharian was not that ques-
tion raised on the trial of ine secondseeped or
third case

mr BR yes by the plea of former
conviction

the chief justice was not that the
question youyoa sought to review here on
writ of error the last time

mi HR that was one question we
nougatso igat on that writ of error to review
all the errors that the court had com

buethebut the main purposearp 0 e if your
bon r will remember athethe rereal pipointat

i we were seeking on the last writ of
error was to geta definition of that

WONDERFUL WORD

that we cannot find outtie meaning of
we wanted to know something more
about what cocohabitbabit meant this
was the real purpose of thiathe last casecage
justice blatchfordBlatch tord there is a fui

izaer question whether that can be re-
viewed not having been calledcalled up in
toe trial

mr R we are not here asking a re-
view of the decision of the lower court
on theplea of former conviction we
are here claiming before this courcourtt
that after having passed onecue judg
ment the court exhausted itsito jurisdic-
tion we are notdot asking for any re-
viewyiew upon the plea of former calvic
tiondon I1 I1

justice miller you do soBO go upon
the ground of its being error alonealonelutbut
upon the ground that theth second and
third judgmentsjudgements were voldvoid

mr R absolutely void
the chief justice suppose there

had been separate J judgmentsinan each
i case and in the second case tried you
had plead a former conviction would

i you ask this court to release him on a
writ of habeas corpus oiof mustmast you not
have it determined on writ of error
whether that would leeke proper

mr R I1 can only answer in this
way I1 am not sure that I1 fully under
stand yuyou I1 understand this court to
have said in the lange case and in
other cases of this class that no man
canban be twice punished for the

i 0 jakcSAME OFFENSE

it can make no Olfdifferenceterence whether
two judgments are rndered in the
same case for the same offense or
whether they be imposed in two dif
ferent casesesses for the same offense
whenever it appears to thisthia court that
two or more penalties have been im-
posed for the same offense then the
case comes within the jurisdiction of
this court on habeas corpus as is dis-
tinctly shown by the tolfollowinglowing lan-
guage of the court delivered in the
langelanee case

itif there is anything settled in the
jurisprudencej urisprudence of england and america

I1 it is that no raanman can twice receive
punishment for the same offense

at the conclusion of mr richards
argument assistant united states att-
orney general

WILLIAMWILLIA31 A MAURY

began sheailspeakingng liehe held that the easecase
presented two questions first

therit was on a footing with the
laege case referredreferded to by mr rich-
ards in other words whether the judajudg-
ment wm as void and second whether
the second and third sentences in the
case were void because of uncertainty
he expressed himself as amazed at the
claim of the counsel for mr Ssnownow that
there was but one judgment the con-
tention ththatat there wanwaa but one jjudg-
ment as the record would demoudemon-
strate had noBO warrant whatever in
the case of lange there was one ver-
dict andad two judgments in this case
howehoweverver there were three disdistinct ver-
dicts NOW it is claimed because he
was sentenced indand judgment pro-
nounced upon these verdicts seriatimserfadim
that it was outbut one act andaad that thera
is no separation or division and that
the whole thing must bebd taken as one
act now I1 say the case of bigelow
puts an end to this pleapies bigelow
was convicted by the supreme court
of the district of columbia for em-
bezzlementbezz lement he was arraigned and
putpu t upon hisbis trial on fourteen separate
andd distinct indictments each one tor
embezzlement after the trial had be
gau and ordence had been introduced
the court determined that there could
not be a consolidation of thesetheae indict
ments and trial upon 6

ALLaft OF THEM
thereupon the case was withdrawn
from the jury in the face of the objec-
tions made and liehe was put upon his
trial on one indictment I1

I1

justice miller that is not strictly
correct I1 think mr maury the case
was not withdrawn from the jury but
thirteen indictments were and the
trial continued on the other i

mr maury he then came to this
courtbourt on the ground that there hadbad
been an infraction of a constitutional
right which protected him from being
twice placed in jeopardyfor the samesame
offense thistb Is court sa itit be
so this court said that it would not
undertake to determine that question
because that was the very point that
was raised in the court below and de-
terminedter mined

justice MatthematthewswaII1 would like to
askyou a question on that point sup-
pose that IUiu case of the
three indictments laying the offense as
of three successive years each indict-
ment had laid it duringdaring the same peri-
od that is all three indictments had
been for an offense named isas commit
tedled from such a day in 1883 to a certain
other dy in 1883 or anyan other year sogo
that in the face of ththe three indict-
ments the period during which thebhe
cohabitation was alleged to havebave

unlawfully EXISTED
was identical in point of time and that
the prisoner having been found guilty
on all three had been separately sen-
tenced for three successive terms
would youyon contend in that case thaiaba
it differed from or wa similar to this
so that he could notnoi be delivered from
the second term of imprisonment by
the exexpirationtrat n odtheof the first

mr mauryaury 1I contend that the same
principle applies the deliverances of
the court in a number of cases are to
this effect and I1 give the words

bervrythethe court has jurisdiction it
has a right to decide every question
that arises in the case and whether
the decision hebe correct or not its
judgment until reversed is regarded
as binding in every other court in
other words there can be no judicial

behind the judgment save
by an appellate court

Justjusticeici miller this is the cisecase of a
judgment pronounced by the coort at
one time in regard to the three ver-
dicts of guilty the court in assuming
to make this one judgment had before
it aaltheail the records of these three cacasessea
and itif they are here we are to be placedplace
in the position of that court nowow
whatever the court might have done in
regard to these pleadings the one be-
ing a part of the other whether that
would be jurisdictional or not is not
exactly the question that is before us
now the question before us is
the court having belore it these indict-
ments verdicts and pleadings wwhichaich I1

show that there was no
tionrion of the offenseferiseof of cohabitationcob a citation
which thib court against mynty judgment in

the cannon case held not tote mean actual
connection but a living together as if
theyilley were man and vyine now the court
halihaving all these cases before it
was nfitt inba its power was it in
its constitutional and legal power
to impose more than

ONE punishment
for what hadbad occurred during those
two or threethre years all outside 0off
that I1 do not think important thatisthat is
the question

mr maury that very issue was
very pointedly raised in the second and
third cases by the pada of lormerformer coupcon
dictionvic tion

mr justice miller very well I1 un-
derstandderstand that that might have
erred and possiblypos findingng thatthai since
then at anotherag er termer sentenced him
to imprisonmentimprison ent againaga n it might have
been mere error but the court is
brought face to face with the point
that here I1 am pronouncing oneobe djudg
wentmen tandand the question Asis is it one
offense or is it three offenses the
questionon is does that go to the juris-
dictionnrPg I1

I1 mr maure I1 do not understand that
the court pronounced one judgment I1
understand that it11 pronounced three
judgments ft i

justiceausticeTu stice miller it may go lorfor what it
is worth it looks to0 me like one
judgment

justiceustice bradley you would notkotconcon-
tend that if two indicindictments should be
found against a man for stealing the
same horse at the same time that two
judgments could bergivenbe given him
successively supposingposing the court
should on the plealiles of former aacquittal
oa one of those indictments on the
trial of theahe second indictment over-
rule the fleapea indand commit an error un-
doubtedlydoubted y would it not be an error
but

A ACT

as well A thing maychay be void aa well
seas erroneous

mrme manry certainly it mayduay
justice bradley you would not con-

tend that the same thaes could be bus
cep tible of two indictments aud two
judgments the onione judgment would
be voldvoid would it not the second judg-
mentme aft

mr maury no sir I1 do not think
so I1

I1

justice bradley that is the point
mrair maury then stated that hebe un-

derstoodderstood the rule to be that there could
be no judicial ininspectiong lection behind a
judgment where tbthee court that rendersreaders
the judgment had jurisdiction A num-
ber of questions hereere then abken and
a tthembern the following

chief Justicejustice it seems to mmee that
the question is not one of former con-
victionvic tion and I1 want to present to you
tie view which I1 take of this sentence
the serisentencetence shows there were three
indictments bound on one day for the
different periods for the crime of co-
habitation these indictments show
upon their face that they were for a
cohabitation which was continuous
from the of Jaujanuaryuary 1883 until the
time of aling the there
were three audic s and there were
three verdicts and the prisoner was
called up for sentence upon those
three verdicts and they gave what you
say are three bente punishing this
roanman bybi I1 torfor 18 mouths
torfor unlawful cohabitation between
january 1 and december 1 am
this is all embraced in one sentence
antiand wone record igoror can wp iinoreignorenore
the fact that this is a sentence 0off IS18
months for unlawfullul cohabitation
when the law aasaysys thatthai for oueond offense
there shall be a punishment of

ONLY SIX v

justice gray lotlet me putauf the cacase to
you in a little different aspectelectassuming that thebe are to be
treated ab three sentences
the record that is before the
court shows that the three indictmentsindictment8
were for successive periods cofoneof one sue

cohabitation assuming lor
the purpose of thisarp went t hatat 1k is
illegal so to treat them that itic is illegal
to divide the continuous cohabitation
when the court hadbad before it the evi-
dence of thetha conviction on three suc-
cessive years or parts of them of suc-
cessivecl cohabitation and has rendered
judgment for the cohabitation has it
not exhausted its jurisdiction and sen-
tenced the prisoner in the same sense
as inthein the lange case and attarafter hivinghaving
passed one sentence for the andsumeie pur-

e
par-

e
pur-

posebasede bad it not exhausted its juristic
ion and passed anotherenother sentence torfor
the same offense

justice bradley to manry the dif-
ficulty in my mind is outside of your
argumentt entirely it may be that vouvoa
can throw acme light on the quequestion
that troubles me and I1 will mate it
ip cohabitationcitation from january 1stast 18881883
to december lot 1885 one crime OL01
three if it itin only one crime
then I1 have one view of it ifjtit can be made three crimes then
your position is sustained but there
is the thing behind the form behind
the indictmentsindictment behind the verdicverdictsti
and that jitis the question of whether
the matter is capable of being divided
to this question mr maury replied

isayasI1 say as the civilians here often said
that res adjudicate cncan

BLACK WHITE

and white blblackaeE I1 say if witthat Isia don
here that it is18 noDO concern of yours
that is raymy answer to that question
reslies adjudicate may make black white
I1 am hereinhere in defense of thesisthese prin-
ciples I1 say when a court has 1

Ijuris-
diction

uris
that when once the power Isif

committed to it youyo u cannot take ltdits
jujudgment by a rjoe windwied I1 do not care
what the injustice I1 may agree with
your honor that this was one continu-
ous act that it is one sentence but I1
say your honors cachot go behind that
I1judgmentud mentwilewhile thisquery as will be seen was
repeatedly put to mr Kau affer
eucent forms by nearly all the jjusticeseg
he attempted no other explana-
tion sadand the inference is that
hebe felt his easecase in that
regard was very weak he stated that
hebe had relied confidently on the ques-
tion of jjurisdiction and for that reason
had not deemed it necessary to go intoinorthe question of the nature of the ol01
fease and this according to the re-
peatedlypeatedly expressed opinions of differ
erent members of the court was toethe
question at issue whether lorenzo
blows cohabitation during the two
years and eleven months was one of-
fense or three offensesoffe

GEO TICKNORriC KNOK CURI 49

closed the easecase hd was not inter
erupted by the court savesare once when
a short query was put to ulmhim allall tae
questions they desired to ask having
already been ifil he talked quietly
abd clearly to the pointspaints emphasizing
those already advanced in tavorfavor of the
petitioner mr snow it was evident
that the court had taken toethe view ad-
vanced by mr snows counsel and the

failure of mrair maury to yeneyen attempt
an explanation of this proposapropo i1
tion so80 repeatedlyrepeat ealy putut to him
could serve only to0 convince
them how hopeless was hisbis caspcane

with greatareat respect for toethe coucounselasel on
the jtbotherer side said mr curtis itseems to be nonsenseuon bense to talk about
this beine three judgments

mrair maury 1 dout thinkkhinki 1 I said
that

mrair curtis it is otileone judgment with
regard 10 afie second point there can
be nothing plainer than that the time
during which this offense lasted hasbas no-
thingug whatever to do with the quantity
of punishment that is fixed by statute
there certaincertainlylyomai but oleuse
committed bybv this man argument
and further discussiondiscus bian will not eluci-
date the matter any loose I1 leave it
on the face of the judgment

it looks like a foregone cascasa and the
leaning of thlethe wurtcourt towards the views
of01 the counsel for mr snow if viewe may
judge deemed soao decided that mr
curtisburtia must havehae deemed it of little
imimportance to talk further when he
did not see fit 0joo occupy all theithe time
that remained tpto him there wapwa no
atgeterattemptempt at eloquence it was alto-
gether ita plain aud logical statement ofvrlegal facts relievedrelie cd and brightenedllall11 byy
the pungent and frequent I1inquiriesll11

from a bench which was almogaltogetherealier at-
tentive as well as inquisitive

the cure more dangerous than the

the bill which con
grossgress rushed through last wednesday
11is adirenta direct cut inginto the constitution
and all of its guarantees under the
plea of polypolygamyamy not in the united
statestle the territory of utah
the bill referred to actually declareec larett
that Mall territorial acts honestly and
legally societies and as-
sociationsmoc lations so farasfar AS they are itinin any
way connected with the mormon
church are annulledap and that their
affairs are to be wound upland the as

dissdissolvedolvea by the attorney
general
that polygamy is not i accord with

the general sentimentmenti ment in this country
all will admit that one person aid-
ed by another and any moral or politi-
calca I1 right to wage waxwar upon a family at
beace and s within itself
when their acts cannot possibly save
or damn others thathea themselves is
nowhow asaf it ever hasbus been and ever will
be debadebatabletible I1 I1

in 1856 the I1 republicans pledged
themselvess to10 allsuppressregg polygamy but
etaeo examexaminationin tila of the rights of
the mormon church as a re-
ligious body within the ConsCongtitu
viontion 1 all their disregard of
the of some persons in order to
advancea d theithe prosperityp ro of others theyner dared to makeinake riodo direct a cut
into the constitution isas the democrats
whoho voted fot this anti mormon bibiu
have made

congcongressress has thinthe right to declare
that plural marriages iromfrom and after
the passage of a it is a
craniecrl nie and to define the punishment of
all parties entering upon this relation
after the passage of such a law
thisanis we allbassageadmit it has thedhe flamegitlit to declare that every man in
this country must select a woman
and by love art 1 force or strategy
compel her to live with him in marital
relationship and to punish all whobo re-
main singlysingle after the law Is passed niaa
matter if there are hot persons to mate
with 1

butnybut right to punish for that
which1 was notnort an offense till the law
was passed

the mormon church iii a religiousreligions
body and Aa very devout one it is too
it takes its place in church line with
other religious strictly
widin the constitution it has
as a church the samesame rights
in this country that has any
other religious organization robbery

OUtitand fornicfornicationatio are each decdeclaredlareO to be
offenses against the laws of god and
mankahn Polkpolygamygamy Is denieddebliek by the laws
of man but not by the laws of god
because here andand there rpmembersembers of
other churches break the lawslawa against
robbery and fornication congress
is not warranted in defying the
constitution annulling the church
organizationsorga and confiscating
their properties and rightseights under
the constitution laws cannot be made
retroactive men cannot bbe punished
for offenses committedcorar before the lawdeclares them against law pornor can the
honest relations of plural anen-
tered uuponon in good faith yearsbears ikoago be
honorably disturbed even eneo such
anti plural marriage law be passedcongresscongrelas can saybay thus far you have
gone your rights cannot be disturbed
or your peaceful relationlov broken inupon but remfrom this time henceforth
those who take to themselves plural
wivesivea shall be punished

this we conconcede and cerecare not how
quick contrasscongress makes such declara

on
lut congress is battering a very

large bolthole nouh the wallia ogof the
Codtiju toft when it enacts or sanc-
tions a religious test in this country

when it declares thathat the
acts of a Territerritorytofy passed by a major-
ity of the people of such territory in
strict conformity to the constitution
of the united states can be auannulled
or disturbed

if the territorial legialstion CofA utahcan thus be Irtippedlipped apart and the lekai
ly acquired righta of corporations
associations and individuals be
wrenched from themthern theahe same power
of congressCon presa can robrb the people of

otheroilier territorypry
such a law cannot the test of

the courts and atoit passage is a deeperdeepe


