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neither luce nor
hickman were seen by him

I1 will say we have been able to
derive no assistance from our client
the prosecution have not proved
that he was the man who fired the
fatal shot if he was there at all
he cannot tell of it from the time
of his terrible injury by pike for two
or three years his mind is a total
blank his memory contains not a
trace of the occurrences that fol-
lowed nor of sergeant pike of
course pike said it was spencer who
shot him it was likely he
would come to that conclusion from
the fact that it was spencer whom
he had injured but the evidence
of the witnesses for the prosecu-
tion cause a grave doubt even from
their standpoint of spencer beibeingin
the man men who were nearestnearest
to the scene and who knew spen-
cer well did not recognize him as
the man who fired if these men
could not recognize him in broad
dadaylightyil19ht do yyou0u suppose that
pike who had seen spencer but
once and that about dark when
he brained him with his musket
would recognize him it Is highly
improbable Is it not more likely
that instead of pike sayingsayin thatisthat it
wasas howard spencer who shot
him that he merely expressed a
wilebelieff to that effect based upon the
knowledge that spencer was the
man he had wronged

the character of the injury in-
flicted by pike on spencer and the
consequences on the defendant were
then discussed at length by mr
rawlinsBawlins who stated that pike had
afterwards met with but retributive
justice for his brutal deed the evi-
dence is clear that at the time pike
was shot if spencer did it he was
not in a state of mind to be respon-
sible for his actions

months following the terrible scene
in march at rushbush valley no humin
tongue can tell can we wonder
that when he saw the brute pike
that he had an impulse to inflict
upon him merited punishment
under such circumstances would
not the wound be felt afresh and
would you say that if asandmana sane man
had followed and slain the one
who had inflicted such a terrible
injuryinjury he was what
of it if a hundred desperadoes aided
him to escape was the provolaprovoca
tion lessened by that even if it
were true it is statedstate that pike
tried to draw a weapon Is it not
probable that when he saw the
face of the man whom he had so
brutallyfly stricken down he endea-
vored to draw a weapon to protectr0te 1et
himself from the retributive yujusticesti cie

that he saw was to come the act
of slaying pike was not that of a
coward it was not the act of a

t sane man to go there to a man in
the midst of armed friends and call
him out and shoot him bill hick-
man would not have dared to en-
gage in such a plan none but an
insaneinsane individual would have at-
tempted such a desperate deed

mr rawlins began to refer to
events in the early history of the
territory when the court shocked
him mr rawlins replied that mr
hiles of the prosecution had been

granted considerable latitude in this
regard the speaker however con-
formed to the ruling of the court
and closed hishia argument by asking
the jury to acquit the defendant
because that was his just due he
declared that there was no excuse
or palliation for this prosecution
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followed he said it was a rule of
law that the prosecution should
prove its case the gentlemen en-
gaged for the government had left
no stone unturned to do this but
had not been able to do so it had
been characteristic of some of the
witnesses for the prosecution that
they were apparently anxious to
have inflicted upon some one the
penalty of death mr young then
reviewed the evidence in the
ewecase when cushings testimony
was reached it was branded as
false for instance his testimony
about bill hickman standing in the
rear of CushCushiningsglo shoe shop and
examining his pistols while two
men in plain view were watching
him was too improbable for belief
hickman desperado as he was was
not such a fool as that and no one
who knew him would ever believe
anything like that about him
hickman never engaged publicly in
a homicide he never took such
risks of being shot asae it was said he
did on this occasion by gushingcushing
and phillips but all the other
evidence contradicts the stastatementstements
of these two witnesses who evident-
ly testified to all they saw them-
selves and a great deal that they
heard others say they saw but
which never actually occurred

mr young then reviewed the
affair at rush valley when spen-
cer properproperlygir refused to obey the
orders of sergeante pike and the
latter struck him with a musket it
had been said that pike was under
arrest but who were his custodi-
ans his own underlings he
was an armed prisoner in the cus-
tody of men under his own com-
mand what a satire on the law to
say that he was in the hands of the
law Is it any wonder that the people
said justice would not be done
would it be strange if spencer was
fired by the torture of his wound
and in his demented condiconditiontio n
grew Afrenzied and brought retribu-
tive justice to the boastful sergeant
who had committed the cowardly
assault usually villains have some
soft spot but this dog did not even
have that the cowardly wretch
had spencer thrown on the
damp ground until a more
humane officer ordered a ehchangeange
and then when pike was
brought in he was permitted to
go on parade with his subordinates
an armed man flaunting in the face
of his victim the position he was in
and boastful of what he had done
would not a sane man have become
uncontrollable under such circum-
stances in those days men cacarriedaried
pistolspistols because the law did not af-
fordrd them protection

judge uddjudd stop that brother
young keep inside of the evi-
dence

mr young I1 am I1 was refer-
ring to the condition of those times

judge judd do you say the fwrp
volver was above the law gl

mr young in those times aaa
under those circumstances y
t
judge judd well you can stop

that cannot be allowed in court
mr young all right sir thenabentt

will have to refrain r a

mr young then took his se
the court tookcook a recess till p 1

BROWN

addressed the jury in the afterafternoonnoO

he began by explaining Thehe
ments of murder in its various wCmurdengrees as dafindefined by ththee law jcalled attention to the fact that ra
der must be premeditated and lo10
licious the offense of man
was upon provocation wi jg
must be judged of by the circeo
stances the nature of the provo
cation must be considered in sayfcorvaltU fl

what would be a proper time for tb
cooling down of a reasonable mftMEO

in this case we see that PPik eyeJ
violation of the permission graD1
by hihiss superior officer to Sspencer to
stay followfollowed spena
to the corral in rush valley antt
without provocationro lo10n struck 1110

down mr hiles hhasas said that be
kasnotwas not allowed to prove anything
to the contrary his statement is 1111

true and I1 am surprised tb
he should make it he doubdouw
less thought it would hs
great weight with you but he wac

mistaken we have it as an undis-
puted fact that pikes assault ou
spencer was uunjustifiable W
that assault provocation enoughgh
take life in return 1I say it wa
and sane or insane you and I1 aou
have killed the man who assaultsassaul tw
us in that way if we had the OVop
port unity I1 do not say it
right the law says it is wrong vlit
wwould be manslaughter if howahowad J
spencer had been sane and hatt

killed pike in the manner claimedailUAcl
it would have been jV
under the law we should take into
consideration the times and ciroucircunsilk
stances not as justification but 10lo
explanation of the impulses of hu 1

man nature but even to
manslaughter of this they raw
prove premeditation and sanity

the other side has very adroitly
endeavored to prove a conspiracy
and they have rung the changes OB00
bill hickmanshickmannHick mans name they try wto
make something out of the storiesstori
that have been told of that
character take the facts of wa ft
case there is nothing to collieci i
him with it even if gushingcushing audana
phillipphilil had told the truth chico
theythe didid not do for they are coo
tra eted by all the other witnessed
for both sides

if a party to a suit sesecretesetes evie kt

dence it causes a suspicion thillra
secreting by the prosecutioncutiontion ofol01

materialmateriar facts is a cause forforeaSO
biclon in this case their
during 30 years is suspicious rib

tw
Z

means that they wanted the 0 v

nesses for the defense out of abe

way now mr hiles says it
because spencer was absent toa
we have shown was manifestly UD r

true but that was no excuse i J
not finding anan indictment I1
was not done till the year awatt


