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two children were shot and killed in spring
ville through careless handling of tirefirearmsarms

in the third district court mrs bridget
sweeney convicted of administering poison
to her husband waswaa sentenced to 21 years
imprisonment

JUDGE ANDERSONS DECISION

at four ouon saturday march
judge andersonandersen rendered hisbis

decision in the casecafe of the people ex
rel vsVB the utah commission in
which the plaintiffs had made an ap-
plicationestion for a writ of prohibition re-
straining the defendant from assuming
charge of the school bond election
his honor read the opinion as fol-
lows
in the district court of the third judicial

district in and for the territory of
utah

the board of education of the city of
salt lake on the relation of richard W
young a member of said board plaintiff
vs G LL godfrey J A mcclarnandMcCierernandnand A
B williams alvin saundersdera R S
robertsonbertsonBo members of and constituting
the utah commission defendants

this is an application by the plaintiff
for a writ of prohibition against the de-
fendantsfendants to prohibit them and each of
them as members of the utah commis-
sion and as constituting said commission
from furtherbirther publishing a notice for an
election to be holdheld on the day of
march 1891 in relation to the issuance of
the bonds of the school district of sa t
lake city and from holding any elec-
tion pursuant to said notice and from fur-
ther interfering in the matter of calling or
holding said election or receiving the re-
turns thereof

the application is based upon the affi-
davit of richard W young which affi-
davit is to the effect that the amantaffiant is a
member of the board of education of
salt lake cityv ity organized and acting un-
der chapter fifteen of the acts of the
legislature of utah territory approved
march 1890 that on the lath day
of february 1891 said board orof
education deeming it advisable duly
resolved to call a meeting or election as
authorized by section of said act and
submit to a vote of said school gist riot
whether b ads of the district to the
amount of should be issued andaad
sold for the purpose of purchasing school-
house sites and building schoolhouses
and supplying11 them with furniture and
iapparatusaparanufaus anandI improving the groundsground8
that on the ath day of march 1891 the
president and clerk of the board of edu-
cation were about to publish notices call-
ing such meeting or election as pre-
scribed in section of said act when
they were prevented from doing so by
the utah commission composed of the
above named defendants

that said commission on said day de-
clared its exclusive right to call conduct
and supervise such election and receive
the returns thereof and caused to be
issued and published a notice of said
election to be held on march 30 1891 ap-
pointing fi e voting places in said district
instead of oneoae as provided for in section

of saldsaid act designating the hours the
polls shall hebe kept open at said election
and the amount of bonds to be issued
their denodenominationions time of payment anand
rate of interest they should bear

notice of the application was served on
the defendants and they have appeared
thereto and fileddied a demurrer to the ap

the ground that the affida-
vit or oomcomplaintfaint does not state facts suffi-
cient to constitute a cause of action

the question precprenterprenantedted for determina-
tion is whether an elec aderander article
fifteen of the school law passed uy the
last legislative assembly in a school

district comprising a city of the first class
to determine whether the bonds of suchrestrictridistrictstrict shall be issued for the purpose
mentioned in the act may be holdheld under
the control and supervision of the board
of education of the district or whether it
must be held under the supervision of
the utah commission

section nine of the act approved march
commonly called the edmunds

act provides that all the registration
anaand election offices of every description
in the territory of utah are hereby de-
clared vacant and each and every duty
relating to the registration of voters
the conduct of elections and the
receiving or rejection of votes and
the canvassing and returnreturningin of the
same and the issuing of certificates or
other evidence of election in said terri-
tory shall until other provision be made
by thethe legislative assembly of said ter-
ritory as is hereinafter by this section
provided be performed under the ex-
isting laws of the united states and said
territory by proper persons who shall
be appointedanted to execute such offices and
peperform such duties by a doard of five
persons to be appointed by the president
etc 91

the foregoing section was continued in
force by section 23 of the act of congress
approved march 8 1887 known as the
edmunds tucker law andis stillill in full
force in this territory

section of the school law of the
territory in regard to elections in refer-
ence to ahe issuance of bonds provides
that the board of education s shallball ap-
point three judges to conduct the election
and the voting at such meeting shall be
bbyV ballotsballot but no particular form of ballot
shall be required nor shallishall any informal
aties in conducting richsuch elections invalid-
ate the same if ththe election sharshall have
otherwise been fairly conducted at such
election the ballots shall contain the
words Bond or bondonoBondsno I1 and sec-
tion of the same act provides that the
judges of election shall count and can-
vass the votes cast and make return
thereof to the board of education and
that the board of education shall within
five days after the election meet and can-
vass the returns and certify the result to
the clerk of the countcounty court and file
with such clerk certified copies of the
order of the board of education ordering
the election and of the notice etc the
board shallahall also file a statement with the
clerk of the county court showing the
number of inhabitants in the district and
the value of the taxable property situated
therein and that the amount of the bonds
proproposeda to be bissuissued doesoes not exceed 2
per of the value of the taxable
prpropertyarty hain the district that the meeting
or 0election was lawfully called and held
and in short that everything was done in
conformity with the statute and that such
bonds may lawfullawfullylybebe issued whereupon
the board shall be authorized to issue the
bonds of the dialdistrictbrict

if the meeting or election provided for
inthe school law to vote for oroc against the
is suanee of bonabonds of the district is to be
deemed an election there can be no doubt
but that the provisionsions of the school
law as to the cconduct and return of such
elections are in direct conflict with the act
of congress referred to in regard to the
conduct of electelectionsloni in this territory and
are therefore void and this much is con-
ceded by counsel for the plaintiff coun-
sel for plaintiff however contend that
the meeting I1 of the electors of the dis-
trict and the voting by themhem at such
meeting on the question of the issuance
of bonds of the district do not constitute
an election within the meaning of the
acts of congresscongre hereinbefore referred to
and therefore these provisions of the
school law tireare not in violation of the acts
of congress

in websters dictionary the word elec-
tion is defined to be first the act of

choosing choice the act of selecting one
or more from others second the setact
of choosing a person to fill an office or
employment by anany manifestation of
preference as by bablotballot uplifted hands
or viva voce as the election of a presi-
dent or mayor

in louviersBou viers law dictionary volvola1
p the word election is benneddenned to be

choice selection the selection of one
man from amongst more to discharge
certain duties in a State corporation or so-
ciety the word in itsit ordinary signifi-
cation carries the idea of a vote and can-
not be heldbold the synonym of any other
mode of fillingfilling a positionsposition 5 nov

election has beeneen construed to mean the
act of casting and receiving the ballo
the actual time of voting not the date of
the certificate of election 54 ala 05
in I1 he school law under consideration the
words meeting and election are used
as synonymous in article 5 wwhichhloh dde-
fines the Aqualifications of voters tthehe word

meeting occurs sixteen times ththe worddeword
elected twice and the word ilepotionselection

fourteen times in article 15 relating to
schools in cities and under which the

meeting or election under consider-
ation is to be held the word elect oc-
curs twice the word elected eight
times the word election thirty two
times and the word meeting seven
times while in the entire statute the
word elect appears twice the word
elected fourteen times the word imsetmeet-

ingin 11 thithirty1rtY three times and the word
ileI1electiontio n I forty eight times

I1 am of the opinion that where asan in
the present case a statute provides biorfor the
taking the vote of the qualified electors of
the district by ballot whether furfor the
election of school officers or in re-
gard to the issuance of bonds
or upon any other question which
may I1 awfully be submitted to a
vote andand where the statute prescribes the
qualifications of the voters provides for
judges to receive or reject thethe ballots of-
fered by those desiring to voevo e and who
shall count and canvass the votes cast
at such election and make returns there-
of to a board provided by the statute
which board shall meet within a specified
time and canvass such returns and certify
thelresult and where the statute itself in
forty eight different places designates the
taking of said vote at an election such
actsact constitute an election in the fall
meaning of that word

it follows therefore that the sections
of the statute providing for the holding
of an election under the control andruand suctuI1

pervasionpervision of the board of education otof a
city of the farat clawclass are void and of no
effect

it may be further observed that the
legislative assembly of the territory
exceeded its power in providing in sec-
tion thirty seven of the school tawlaw thatevery male person of the age of 21years
or over who has been a resident of the
territory for six months and of the school
district for thirty days both immediate
ly preceding the day on which any meet-
ing is held for the purpose of vovotingUng 0on11
the question of levying taxes or isissuingauin
bonds for any school district and who
has paid a territorial or county school tax
in any such district during the preceding
year or who has been assessed for any
territorial or county school tax in any
such district for the year in which any
such meeting is held shall be entitled to
vote at such meeting

this section authorizes persons to vote
without having takertaken and who may be
unable to take the oath provided by sec-
tion twenty four of the act of congress
approved march 8 1887 commonly
known as the edmunds tucker act and
which act provides that the oath therein
prescribed shall be taken as a condition
precedent to his right to register or vote
at any election in said territory

it is not within the power of the leg


