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TERRITORY OF UTAH

against I1

EBiG iramyrAm senior J

and the said Brigbrighamharn young who Is com-
plained of fortneforthefor thelne crime of openly and nobort I1

bously lewdly and lasciviously associating and
cohabiting with women not being married to
them in hisbis own proper personI1erson cometh into
court and bavingbaying bearddeardraerfrd lneinetuethe complaint read
says that he cancon only be indicted for the
crime aforesaid by a grandeurygrandgrana jurysury dalyduly selected
drawn sumbumsummonedonea and according
to the laws of the territory of Uutahtalltali
that said grand jury by whom said preten-

ded indictment was found was not drawn ac-
cording to eald layrlaw but an open venire was
issued dyby order of the hon james B mckegmckean D
judge of saldsaid Third district court which order
waawas in words and figures as followsfolio WE to wit
jb uinwin a8 WALKER clerk ratheef thathe third dis
mot courocourt inits andforthefozforvw territory cf utah
smSIR itisit Is hereby ordered that you issue to

the united states marshal for the said territo-ry a venireventre commanding him to summon
iromfrom the body of the third Judjudicialiciel district orof
the saidsald territory eighteen good and lawful
men to act aaas petit jurors and twenty three
good lnaand lawful men to act aaas grand jurors atal
a session or term of the said court to be held in
the court room in salt lake city on monday
the day of september instant and that you
make the same returnable then and there at 10

in the forenoon of that day and thereof
ianjau not

witness my hand at saltbait lake city this
lith day of september A D 1871

JASJAB B mcleanmcdean
judge of the ad district court

which said order was endorsed as follows
order received and ventrevenire issued sephop lithuth
ML wm S WALKER clerk

that ealdsaid william S walker clerk of said
court issued a ventrevenire on said order in words
and fuguresfigures as followsfollOWSt viz

COURTCOVET THIRD
utah territory

REGULARItEgularaULAR SEPTEMBER TERM 1871
HON JAMES B MCKEANmckeam judge

TERRITORY OF UTAH taslasto
county of salt lake I1

aromtouTOM TTPpatrickatrick united states marshal for
the territory of utahutah greeting

yoayyon are hereby commanded to summon
awentwentyty three good and lawful men residents of
ththeTthirdthirard judicial district to be and appear attmtuo united states court 1in salt lake oltycity on
monday the ISM day of september dinst at 10

amsm to servebervee as grand jurors for the
third judicial district of the territory of utah
thereof fall not and make due return of this
venireventre with the panel thereon endorsed

witness the kionhon james B mckean judgeTadge
anaandnd the seal of said court at salt lake city
this lilii day of septensepterseptemberuberuben 1871

WILLIAM B WALKER clerk
that saidsald venire wanwas delivered tooneto one M T

patrick united states marshal selected and
summoned the following named persons b
virtue of said writ of venire the return of baldsaiasaid
marshal being in vw and figures to wit

111I hereby return the within ventrevenire having
summoned from the body of the said astidistrictlellet
of utah thu following named persons to serve
as grand jurors

I1 sharp walker 2 samuel kahnaj2 J miltonbillion orr 4 nichols
5 charles L dahler 86 hiram 6 clawson
7 eliasellas B zabriskie 8 james Townstownsendedaedd
9 edwin DI1 woolley 10 alfred 8 gould

11II frantfranu D ollitclift 12 J T miller
13 G li T harrlsonharrison 14 geogoo Q cannon
IS15 christopher delhi IS16 jamesjernes P page
17 james mathews 1819 frank hurlburt
19 samuel howe 20 charles Newbaldt
21 nelson lawrence 2221 ccarles Trotrobridgebridgebriage
223 edward riedbied

M TI PATRICK U S Hamarshalmarshairahal
sept 18 1874
that saidseid jurors wewerere called by the clerk of

said district court antheon ibethe day ef depte
ber 1871 in open coultcouig and the following perm
sons answered to their names viz

sharpssharpB walker JJTT miller
alfred 8 gould chauncy nichols
J milton orr eltasellas LLTT Harrharrlsonigmeiame
eltasellas B zabriskie james townsendgeageo Q cannon christopher diehldiehi
hiram B clawson samueljames mathewson
james P page samuel howe
frank hurlHarihurlburtburt nelson lawrence
charles NewNow baldt edwardboward reid
samuel rahnnahn
that the following were excused
sharp SWS alkerwalker edward riesried
samuel kahn alfred 8 gould
J milton orr george Q cannoncennon
eliasellas B zabriskie james townsendchristopher diehldiehi hiram B clawson
nelson lawrence
it was then ordered by the court that talesmen be summoned to nillfill out said jury when

the following persons were selected and sum-
moned promiscuously from the body of thecounty by the united states marshal as talesmen and answered in court viz

charles ried clayton L cayeresHa yeres hugh
white edward preble james M day williamS woodhull william M johns Alphalphonzoolizo Ftilden john W morehouse jacob engler J B
meader ezra 0 chase john at wallace Jjameses
W hamilton geo W bostwick thomasthomes carar
ter and john

the following TalestaiTalesmennien were then excusedgeogoo W bostwick thomas carter and john
cannington

the following persons were then
61sworndmn and charged as a grand jury to witbramuelsamuel howe chaanceychauncey C nichols JJTT mil-
ler eliasellas LLTT harrlsonharrison james P page james
mathewsonma ewson frank hurlburt charlesoharles new
baldt clayton L haynesbaynes hugh white edwardjames 31 day william L woodhullwilliam M johns alphonza F tilden johnjehn Wmorehouse jacob englereugier J B meader edradebraezra 0chase john MU wallace chasalas ried andrua jarnjarajameses

r am idail arida ba n gi 17ebenbbymesveswhomtdimto the found d pre-
sen

l
sealedd in this case I4 6 1 1vj

that said jurors g were electedselected bby ththe0 united
statesstapes beinginasese-
lected in accordance with the territorial lawm

that they were summonedi bythe satratraid untiednited
states marshal and not by either the territo-
rial marshal or sheriff as required bybv said
territorial lawslawn

that saidbald jrjurorsbors and selectedselectaJ
chosen desdeb and called by said united
states marshal promiscuouslyand not beanyby any
drawingdrawlne or ballot as prescribed by the laws
ofsaidbaid territory and in contravention of each
and every section of the I1lawsaws of saidslid territory
prescribing the manner of drawing selecting
andaad obtaining jurors to10 serve in the district
courtsconeta of saldeald Tterritory

that saidsald jurors andanil Talesmen were not se-
lected summoned or called in accordance with
the provisions otof any act of congress of the
unitedantte Sta in accordance withwilh the arao
alee or rolesrules of any court of the united states
orgr in accordance with any ruierule of this conruconic

that one charles reid had been summoned
attended and served as a juror in this court in
the september term A D 1870 and within two
years prior to the time said grand jury by
whom the indictment in this case was found
was emempanelpanelededheho the said charles reidbeld
being the same person above named and who
was sworn and served on the saidealdgrand jury by whom the indictment herein
was presented contrarymT to the act of
entitled an act provideto for the COMoomcompensa-
tion

as
of grand and petit jurors in the aicircuitracutt

and district courts of the united states and for
other purvapardopurposeses approved july ath 1870

that one james harrisonharrlson and one eliadetlas L T
harrlsonHarrleon were and sworn and
acted as members of the grandjanygrand juryJary in finding
the indictments in this case and that saidjamestames mathewsonMato ewson and eliasellas L- T harrison
were never selected or summoned to serve on
saideald grand jury by any one or in any manner
as appears irom the records in this court
that one george BR maxwell was present

before saldeald grand jury at the time of finding
said indictment that said george Ku maxwell
was only present in the capacity of deputy
united states Attornattorneyev as appears by the re-
cord of this court the legality of which ap-
pointment the said affiant denies was not
sworn or otherwise present as a witness and
that he was an unauthorized person and was
illegally before said grand jury

that at the time of the of saidgrand jury this defendant was not under ar-
rest in custody or on ball nor was he charged
with crime of any kind prior to the finding of
said indictment nor dilldili he have any opopportu-
nity at any earlier date than the present colnto in-
terpose any challenge to said grand jury or
either owsald jurors

and this the said brigham young is ready to
verify

wherefore he prays judgment of said indict-
ment and that the samecame may be quashed

BRIGHAM YOUNG
affcounty ofsalt lake S

brighamBrighamoharo youbeyoung being duly sworn says he is
the defendant in the above case that he has
read the above and foregoing plea and knows
the contents thereof and that the samesanne is true
in substance and matteismatters of fact to the bestbeatbest of
his knowledge and bellebelief

BRIGHAM YOUNGyouna
subscribed and dwornsworn to before meine this ath

day of october AD 1871

WMWW 8 walkWALKERER cilecilk
V trj ty rilfil
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TERRITORY OF UTAH h

THIRD DISTRICT COURT

the people of the 1

united states
in the september term 1871

territory of utah salt lake city
vs

BrighamYoung J

of01 noM mm1111iiieau

STATEMENT
the defendant is indicted for lewd and

whowaolasciviousivIous association and cohabitation with
sixteen women not beinbeing mmarried to ththem
the indictment is under thetho following1

ug
statute

ifany man or woman not being mar
riedco each other lewdly and lasciviously
associate and cohabit together 0
every suchbuch person so offending shall be

punished by imprisonment not exceeding
tented years and not less than sixeix months
and fined not more than one thousand dol-
lars and not lesslesa than one hundred dollars
or both at the discretion of the courtcoart 11

laws of utah p 63 secsm 32
the indictment contains sixteen counts

and charges asaa many offences extend
ing from the year 18541851 to the present time
there being no statute of limitations the
defendant moves to quash this indictment
on the following grounds

16first that inia said indictment as ap-
pears upon the face thereof this defendant
is chargedchargecT with sixteen distinct and differ-
ent felonies alleged to have been com-
mitted at sixteen different times and
places with sixteen different persons the
same not being different parts of one of-
fense nor different statements of the same
offence or such alleged felonies being in
any wise connected with each other

and2nd that each and every count of said
indictment as appears upon the bacafaca there-
of is vague uncertain and indefinite in
the allegation as to time when said offen
ces or any of them were committed

BR M baskin U S attorney andaand 0 KR
maxwell for the peopeoplele

fitch and mann hempstead and kirk-
patrick snow anaand hodge A miner le-
grand young and hosea stout for the de-
fendantfendant

C J3 although the question of
pelpolselectingacting summoning and
the grand jury whickwhichwhich presented the in-
dictment is not involved in the motion be-
fore the court one ojof the counsel for the
defendant saw fit in his remarks 1 to de-
nounce the jury as having beenheen selected

andemand annealed in n manner
cedoncedentedteT
had the counsel trat investigated this
question behe would havelave found thathat
brigham jofinyounggisilswaswat governor of this
genrlGerriterritorytory and his selected friend judge
snow now one of his counsel sat
upon the district and the
remeremo bench of th territory grangrand
jurors were for years selected sumsummonedboned
and precisely as opey now are
anaand the counsel would alsoaiso have found
that in reported cases united states judges
even within the states have sometimes
found the state statutes inapplicable and
have ordered juries to bebejprocuredred sub-
stantiallyly as they are procured in this ter

but all this has nothing tolo10 do with
the motion benorebefore the court the motion
to quash assails the indictment bothot the
grand juryjuny thatthap found itua retbahujet Us ittur ro
therefore to the record

one of the counsel for the defendant lias
rightly said tuat the court should render
such a decision upon thisibis motion as shall

the interests of the pubpublioilolie and the
rights of the defendant what are thosthose
interests what are those rights it is
agreed by counsel on bothloth sides that at
common law the court might either grant
or refuse this motion in the exercise of a
sound discretion many authorities were
cited on the argument sustaining this prop-
ositionionlon one of the counsel torfor the defend-
ants sought to account for the fact that
there seems to be a preponderance of au-
thority against the granting of such mo-
tion to quash by conjecturing that when
such motions are granted they arearo not
often reported he also urged that this
court is not bound to respect any decis-
ions rendered outside of this territory
unless they be rendered by the supreme
court of the united states

without pausing now to consider these
arguments let us proceed to enquire what
are the interests of the public and the
rights otof the defendant as involved in this
motion it is unquestionably to the inter-
est of the public that a man indicted for
crime if guilty should be convicted if
innocent acquitted and that too with as
little delay as may be consistent with the
rights of the accused and with those safe-
guardsbards which experience haabaa approvedguttutbut will it promote the interests and rights
either of the public or of an accused citizen
to have many indictments and many trials
for offenses of the same class rather than
one indictment and one triaitrial covering the
whole the court iais bound to presume
that the evidence before thetho grand jury
authorized nay required the sixteen char-
ges contained in this indictment if now
thetite court should grant the motion of thelb e
defendant kudand quash the indictment
because it contains these sixteen counts
the grand Jjuryurynry which ignot yet discharged
would bobe in duty bound to nindfind sixteen
newnev indictments or lf tthe4 court should
compel the prosecution to elect to go to
trialtrial on some one count only striking
out the others then the grand jury would
be 11ina duty bound to nindfind fifteen new in-
dictmentsdic ments thus in either event the
defendant would be subjected to sixteen
indictments and sixteen trials how this
could promote the interests and rights
either of the publicioorlooror of the defendant it
is not easy to perceive nay it is difficult to
imagine anything more harassing and
vexatious to the defendant indeed the
learned counsel for the defendant failed to
show wherein this would be any favor to
their client had sixteen indictments been
found in the first instance instead of one
could not the defenddefendantsaneaanVa counsel urge
with irresistible arguments that they
should be consolidated

but is there not some legislation bearing
upon this question by act of congress
approved february 2826 A D 1853 it is pro-
vided
ap
vi ledtea that whenever there are or shall
be several charges against any person 0orr
persons for the same act or transaction 0orr
for two or more actssets or transactions con-
nected together or for two or more acts or
transactions of the ganesane classclawgeof crimescrimm or
offences which havhevgnaunay e properlyproperty joined in-
stead of having several indictments the
whole may be joined in one indictment in
seseparatearate counts and if two or moremone indict-
ments shallshail be found in such cases thecotcourt may orderonder consolidated 10
statutes at large p I1 Brightleys DI31
gestgeat p secsee livlid A

what is the just construction of thishisI1statute notwithstanding the ingeningeniousous
efforts of one of the counsel to induce the
court to disregard the views
anandann opinions of other courts still it may
beprudent first to listen to those courts
aaapW see if their decisions be reasonable
I1innthethe united states vs bickfordBwkford 4 blatch
fords circuit court rep the indict-
ment contained one hundred counts13 each
one being for a distinct felony but of thethe
same class on motion to quash the court
refused holding that the joinder of the dis-
tinct felonies was warranted by the statute
cited above in the united states vs

6 mcleans circuit court repbep
the same doctrine is heldhold these decisions
are entitled to great respect havinghaving been
rendered by eminent judges of tthe0 su-
preme court of the united states and their
associate district judges indeed 6so0
obviously reasonable and just are they
that were the question a9 newnow one I1 do not
see how I1 could reach a different conclu-
sion

in considering the second ground of mo-
tion to quash the meaning of two words

associate and cohabit must be careful
j ly kept in mind webster defines assoni

aatee thusa tojoin in compan friend
companionpanion partisanor confederate11 ratecate 11 it

1 0 the ideaides of intiantiaikaiamate union he thus defines cohabit
to dwell or live together as husband and

wife usually or often applied to personapersons
notnoi legally married

tilthee 0offenseoffencefronee chargedharj6main ecchnamoula sg
Epatt bbee prepropredicated almyabnytanycommitojonoe rmoment 3OH instant of timetime to6 commit buchanan
offense and somewhat protractpro trac-
ed periodarlod of time Is necessary there is
nothing

tbTh learned bounselcounsel cprirdi the defendant
ptitned not be assured that iffyany motion which
theyI1 Mmay make in behalf of their client
snailI1 be patiently heard and carefully con
aldred nor doerthedoeathe court intend to re-
strict them in their arguments except upon

neitdeitionslons aalreadyready adjudicated but let the
0 onasel on both sidesaides and the court also
keep constantly in mind the uncommon
character of this case the supreme court
of california has well said Courtcourtsfi anare
bound to take notice of the political and so
cialclai condition of the country which they
politically rule it Is therefore proper to
aasayaay that while the case at bar is cal-
led11 wagtae people versus brigham young
its other and real title is federal
authority versus Polydely gamie theocracy
the government of the united states
founded upon a written constitution findafinds
within itseits jurisdictionurisarisdiction another government

claiming to come from god impeimperaitperarians in
imperio whose policy and practicein grave
particulars are at variance with its own
the one government arrests the other in
the person of its chief and arraigns it at
this bar A system is on trial in the per-
son of brigham young let all concerned
keep this fact steadily in view and let that
government rule without a rival which
shall prove to be in the right if the learned
counsel for the defendant will adduce au-
thoritiesties or principles from the whole
range of jurisprudence or from mentalraentil
moral or social science proving that the

lc practices charged in the indict-
ment are not crimes this court will at once
quash this indictment and charge the grand
jury to find no more of the kind

the pending motion to quash laIs over-
ruled

NOT so80 RABID the nownew york herald
man who writes from this city we ough
to commend a tittle for he Is evidently im-
proving in his style it is far more moder-
ate than it was quitequito recently he bayssays

somebody must have sent east a very
exaggerated statement odtheof the situation herohere
to create the intense excitement which ap-
pears to have existed there nothing has
occurred here that would justify any fearsfaus
of an outbreak

true enough somebody several some
bodies have sent east very exaggerated
statements of the horehoro to creatocreator p
excitement wundunfurther we thefhe
same letter oct at4 wi-

they
41

the mormonscormonsMormons are willing never-
thelesstheless to fight the battle in the courts
they dont expect justice there the fed-
eral officials hoped for a great disturbance
or a fight in this they are disappointed
there will be no trouble and capital will
be as safe here as in any part of the united
states ISO

it may be as the correspondent says
ththaithatat the federal officials hoped for a great
disturbance or a fight 11 they ought to
know the hope that was within them andanal
to bobe ableabie to give a reason for the hope too
but we rejoice to hear that they will be
disappointed in any such hope alsotalsoaiso hati

there will be no trouble and that capi i

tal will be stifesafe here if there is any
trouble it will not be incited by the mor
mons 11 that we should not fear to prophe-
cy

prophe-
sy meantimekemeantimeantime let the zeraldkeraldsetaseraid correspond-
ent continue to improve he do
better than reform

f

at ogden city september 2914 of gravel
the aged fatherathefetherof bishop I1

A cholschois41lcholshois aged te years 10 months anrdd la10 days
I1

deceased was born at rutland vermont and
was the rather of 13 children melie belonged to
the baptist denomination and hal beenbee undernander
thathe impression iromfrom false rumors that a bap-
tist could not stay among this people without
losing his life butbat in the fall of 18701670 bishop
A nichols his son went to canada anandend
brought him as wellweil as his the bishops16

ID other to utah where they have learned laxlatthat
anybody not belongingbelonglne to our denomination
can live in peace and perfect security here
at the interment which took place at 5 p m

oct a procession of about so30 carriages ancana
wagons followed the remains to the celetecemetery
from the bishopsBshops residence where decedeceased
could be seen in an elegant coffin on which
were placed strawberry bushes having on them
fruit in every stage of growth from blossoms to
tuethe fullest ripeness about gentlemen anaanil
ladles were present at the censenservicesvices and pro-
fessor 11 Flatiburns choir sang apappropriaterop
hymns anand on the request of the wife of the

i deceased elder W L watkins read the alth
chapter ofjodjob oomCOX

in this city oct loth of ALBERT
sonsort of zebulon and frances W

jacobs aged I1 year 7 months and 27 days

in this city oct 7 of teething and canker
SARAH daughter of jonathan and mary ann
needham bornbom may 2 1870
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