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Plea.in Abatement in the Case

of the People vs. Brigham
Young." ¢

THE TERRITORY OF UTAH, '

IN THE THIRD JUDICIAL DISTRICT COURT | B

of said Territory, h'n B 1)
REGULAR SEPTEMBER TERM,

Ly

thereof, A: D 18T, 00 8 %

HON, JAMES B. McKEAY, JUDGE,
THE Mﬂﬂl‘l;!l UNITED nnml gyl

inthe
TERRITORY OF UTAH, _
. alnst |
ERIGHAM NG, Benlor, J

And the said, Brigham Young, who is com-
plained of for the erime of openly and notori-
onsly. lewdlv and lasciviously associating and
cohabiting with women not being married to
them, in his own proper person, cometh into
court and bhaving beard the compiaint read,

8: That he can only be indicted for the
crime aforesaid by a Grand Jury duly selected,
drawn, summoned and empanneled according
$0 the laws of the Territory of Utah,

That sald Grand Jury, by whom sald preten-
ded Indictment was found, was not drawn &c-
cording to eaid law; but an open venire was
1ssaned by order of the Hon.James B, McKean,
Judge of said Third Districet Court, which order
was In words and figures as follows; to wit:

“T™ Wm 8, WALKER, Clerk cf the Third Dis-
irict Cowrt in and for the Territory cf Ulah ;

Sir--It is hereby ordered that you issue to
the United States Marshal for the sald Territo-
ry, & venire, commanding him to summon,
from the body of the Third Judiecisl District or
the sald Territory, elghteen good and lawful
men to act as Petit Jurors, and twenly-three
good and lawful men to act as Grand Jurors, at
a session or term of the said court, to be held in
the Oourt Room in Balt Lake City, on Monday,
the 15th day of September instant; and that you
make the same returnable then and there at 10
o'clock in the forenoon of that day and thereof
iafl not. :

“Witness my hand at Salt Lake City, this
11tk day of SBeptember, A D, 1871;

JAS, B, McKEAN,
Judge of the 3d Disirict Court,

“W hich said order was endorsed as follows:
Order received and venire issued, Sep. lith,

e Wm, 8. WALKER, Clerk.”

That sa'd William 8. Walker, Clerk of said
cou issuned & venire on said order in words
and as follows; viz:

DrserricT COoURT, THIRD JUDICXAL DISTRICT,
Utah Territory,
REGULAR SEPTEMBER TERM, 1871,
HoxN, JAMES B, MckEAN, Judge,

TERRITORY OF UTAH,
Oounty of Salt Lake, }E'E'

‘To M. T. Patrick, United Btates Marshal for
the Territory of Utah, greeting :

“You are hereby commanded to summon
twenty-three good and lawful men, residents of
the Third Judicial District, to be and n%pm at
t.l:g United States Court in Salt Lake City, on
Monday, the 18th day of September inst.,, at 10
o'eloek a,m.,, to serve as Grand Juarors for the
Third Judicial District of the Territory of Utah,
thereof fail not, and make due return of this
venire with the panel thereon endorsed,

“Witness the .James B, McKean, Judge,
and the seal of sald Court at Balt Lake Clty,
this 1ith day of S8eptem ber, 1871,

WILLIAM B, WALKER, Clerk.”

Thsat sald venlire was dellvered to one M. T,
Patrick, United States Marshal, selected and
summoned the following named persons, b
virtne of sald writ of venire, the retaurn of said
Marshal being, ln = ords and figures, to wit;

*I hereby return the withln venire, haviog’
summoned, from the body of the sald Distriet
of Utah, the following named persons, 10 serve
as Grand Jarors:

1 Sharp Walker

2 J Milton Orr

3 Charlea I; Dahler
7 Ellss B Zabriskle
9 BEdwin D Woolley
11 Franx D Qiifc

13 G LT Harrison

15 Christopher Delhl
17 James Mathews
19 BSamuel Howe
21 Nelson Lawrence
¥ Edward Rled

M. T. PATRICK, U, 8, Marshal.”
sept. 18, 1871,
the Clerk of

That sald jurors were called b
said Disuries Court, on lhe18th day of SBeptem-

ber, 1 in com i, and the following
mnu&wmthurumu. viz: llﬂ"

2 Samuel Kahn
4 Ubauncy C Nichols
6 Hiram B Clawson
8 James Townsend
10 Alfred 8 Gould
12 J T Miller
14 Geo Q Cannon
18 James P =
18 Frank Hurlbuart
20 Charles Newbaldt
21 Coarles Trobridge

Bhua Walker J T Miller
MG o Gt el,
Elias B Zabriskie James To d
Geo Q Cannon ?hrl,ltn her Diehl -
Hiram B Clawson ames . Mathewson
James P Samuel Howe -

Frank Harlbart Nelson Lawrence

Charles Newbaldt Edward Reid

=amuel Kahn

That the following were excused:

Sh B Walker ward R

Elu.::rgal Kahn Alfred 8 Giggld

J Milton Orr George Q Cannon -
Elias B Zabriskle James Townsend
Christopher Diehl Hiram_B Clawson

Neison Lawrence

It was then ordered by the Coart that Tales-
meén be summoned to fill out sald jury; when
ithe following persons were selected and sums-
moned Emmlmnonnlr irom the body of the
vounty by the United States Marshal, as Tales-
men, aAnd answered in Co viz:

Onarles Ried, Clayton Hayeres
White, Edward Preble, James M Dn.f,
S Woodbull, Willlam M Johns, A
Mt R ¥ Slorerones e,

er, Ezra 0 allace, James
W Hamilton, Geo W Bostwick, Thomas Car-
ter and John Cunnington,

The following Talesmen were then excused:
Cunmnlnw Boun twick, Thomas Carter and John

The ttﬁfgﬂng persons were then impanneled,
8 and charged as a Grand Jury, to wit:

uel Howe, Chauncey C Nichols, JT Mil.
ler, Elias L T Harrison, James P P James
Mathewson, Frank Hurlburt, Charles New-
paldt, Clayton L Hlynuﬁl'il White, Edward
Preble, James M Day L Weodhul
William M Johns, Alphonza F T{iden, John
Morehouse,

.'lfoab ler, J B Meader, Esra
Chnase, John Wﬂm Ohumod. and .Tu&

Hugh
\'Vuua.m
honzo F
gler,J B

THE DESER
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W Hamlilton, and constituted the Grand Jury,
by whom Inalciment was found and pre-
se 8 case, ‘ . i8]
T _we the Un
8 r bel ‘
lee in accordance with the Territoria! laws,
BT rr mnw :-uﬁvmm
| Tﬂ:l ul:_'ﬂhnriﬂ!,“nlmnh&br-md
* Talesmen were selacted,
: called by nﬂ Unitea
L ' A0 . nok
i B ory, and . W tion of eac
and every gection of the laws of sald Territory,

prescribing the manner ol dra , Beleciin

and obtaining jurors 10 mﬂo Distrie

ﬂ%nru of sald Territory

Thatsald jarorsand Talesmen were not se-
d, summoned or called 1n mﬂ&

' rovisions of any Act of :
G S R A R

e United States,
.nuht;t:ll Court

or in aceordance with
That arles Reid been summoned
ﬂtmd:d“ Y

served as a in court in
the Bep bér term, A. Iil.m u&h:mun two
YOars {hm to the time sald Grand Jury, by
:Em:m ‘m-ﬂd—ha. t&:ﬂh Charl I%

- pan rles .
being thesame person above and who
was im sworn, and served on the said
Grand Jary, by whom the indietment hereim
was presented, contrary to the Act of Congress,
entitled “An Act to provide for the compensa-
tion of Grand and Petit Jurors in the Cireuit
and Distriet Courts of the Unlted States, and for
other purpoces,” approved July 5th, 1870.

That one James Harrison,andone Eilas L, T
Harrison, were impannp eled and sworn, and
acted as members of the Grand Jury in finding
the indictments in this case; and that sald
James Matrewson and Elias L. T. Harrison
were never selected or summoned to serve on
sald Grand Jury. by any one or in any manner,
a8 appears 1rom the records in this Coart.

Tnat one, George R. Maxwell was present
before eald Grand Jury atthe time of finding
sald indictment., That sald George K. Maxwell
was only present in the capacity of Deputy
United States Atlornev, a8 appears by the re-
cord of this Court, the iegality of whieh ap-
pointment the said afflant denies, was not
sworn, or otherwise present as & witness, and
that he was an unaunthorized person, and was
‘illegally before sald Grand Juary.

That at the time of the impanneling of said
Grand Jury this defendant was not under ar-
rest, in custody or on pail; nor was he charged
with crime ofany kind prior to the finding of
said indictment; nor did he have any opportu-
nity at any earlier date than the present, to in-
Le any challenge to sald Grand Jary, or
elther ofsaid jurors.

u?int;'l this the sald Brigham Young is ready to
v A

Wherefore he prays judgment of sald indlct-

ment, and that the same may be quashed,

BRIGHAM YOUNG,.

TERRITORY OF UTAH, } 8.8

County of 8alt Lake,

. Brigham Young, belng duly sworn, says he is

the defendant in the above case,
read the above and foregoing plea, and knows
the contents thereof, and that the same 18 true
in snbstance and matters of fact, to the best of
his knowledge and bellel.

BRIGHAM YOUNG.

Subseribed and sworn to before me, this Sih
day of October, A,.D 1871.

-~ WM.E WALKEB. Clerk,
¢'| £ 1 a ' 2 ¥

Ihat he has

TERRITORY OF UTAH
THIRD DISTRICT COURT.

The People of the

United States,
in the September Term, 1871,
Territory of Utah Salt Lake City.
v8

Brigham Young.

Opinion of L‘hief_‘jnsline McKean.

STATEMENT.

The defendant is indicted for lewd and
lascivious association and cohabitation with
sixteen women, not being married to them,
The indictment is under the following
statute:

“‘Ifany man or woman, not being mar-
ried*to eaeh other, lewdly and lasciviously
associate and mhn’bit together # #
“Every such 80 off shall be
unished by imprisonment not exceeding
'Een years and not less than gix months,
and fined not more than one thousand dol-
lars and not less one hundred dolla
n(f‘both*ni :thu__m' g aﬂ.)1:«!' the Court.’
W8 O o p.

The in t contains sixteen counts
and ) mﬂ "0 extend-
ing from year 1854 to the t time,
there being no statute of tions. The
dohnmdgﬁ | :oé;:duh this indictment
on unds.

“First, o - indictment, as ap-

upon the face th this defendant
ulm-recl with sixteen distinct and differ-
ent felonies, alleged to have been com-
mitted at sixleen different times and
places, with sixteen different ns, the
same not being different parts of one of-
fense, nor different statements of the same
offence, or such alleged felonies being in
any wise connected with each other,”
2nd. That each and every count of said
indictment, as appears upon the face there-
of, is vague, uncertain, and indefinite in
the allegation as to time when said offen-
ces, or any of them, were committed.

R. M, Baskin, U, S. Attorney, and G. R.
Maxwell for the peoEla. :

Fitch and Mann, Hempstead and Kirk-
patrick, Snow and Hodge, A. Miner, Le-

nd Young and Hosea Stout for the de-
endant,

MoKEAN, C, J. Although the question of
selecting, summoning, and empannelling
the grand jury which presented the in-
diectment is not involved in the motion be-
fore the Court, one of the counsel for the
defendant saw fit, in his remarks, to de-
nounce the jury as having been selected

]

ET NEWS,

“| trial on some onme count only—str king

_-'__

Octoper 18

and empannelled in-a manner - unpre-

gﬁn eithery urope , or, Ameri
'_ the counsel first investi th
uestion he wo ave found shat when

righam Yuungi wi!{ gove of this
s 86

rritory, and ected friend, Judge
now, now one -of - his-ecounsel, sat
upon the District and the Sup-
“jl‘e @) of er
| | uﬁl P -t:& now &re.
? the counsel would also have fuu%
that in reported cases United States Judges,

e within the States, have sometimes
found the State statutes inapplicable, and
have ordered juries to be procured sub-
stantially as they are procured in this Ter-
ritory. But all this bas uotking to de with
the motion before the Court. The motiun
to q assails the lid'iTm;H(b- th

grand jury tha$ found it. ' Let us return,
therefore, to the record.

@ of the counsel for the defendant has
rightly said, that the Court should render
such. a decision upon this motion, as shall
subserve the interests of the publioc and the
rights of the defendant. hat are those
interests? What are those rights? It is
agreed by counsel on Loth sides, that at
common law the Court might either grant
or refuse this motion, in the exercise of a
sound discretion, Many authorities were
cited on the argument sustaining this pro
osition; One of the counsel tor the defend-
ants sought to account for the fact that
there seems to be a preponderance of au-
thority against the granting of such mo-
tion to quash, by conjecturing that when
such motions are granted they are not
often reported. He also urged that this
Court is not bound to respect any decis-
ions rendered outside of this Territory,
unless they be rendered by the Supreme
Court of the United States.

Without pansing now to consider these
arguments, let us proceed to enquire what
aré the interests of the public and the
rights ot the defendant, as involved in this
motion. It is unquestionably
est of the public that a man indicted for
crime, if guilty, should be convicted; if

-

ate” thus: “Tojoin in -asafriend
qnipnniun. pw ¥ e '
' . - “It e of inti-

to the inter- |

innocent, acquitted; and that too with as
little delay as may be consistent with the
rights of the accused, and with those safe-

uards which experience has approved.

ut will it promote the interests and rights
either of the public or of an accused citizen
to have many indiotmenis and many trials
for offenses of the same class, rather than
one indictment and one trial covering the
whole? The Court is bound to presume
that the evidence before the Grand Jury
authorized, nay, required the sixteen char-
ges contained in this indictment. If, now,
the Court should grant the motion of the
defendant, ' and’ quash the. indictment
because it contains these sixteen counts,
the grand jury, which isnot yet discharged,
would be in duty bound to find sixteen

gw indictments, * Or, if the Court should
wmpel the prosecution to elect to to

out the others, then the grand jury would
be in duty bound to find fifteen new in-

dictments, Thus, in -either event, the
defendant would be subjected to sixteen
indictments and sixteen trials. How this
could promote the inlerests and rights
either of the publicor of the defendant, it
is not easy to perceive; nay, it is difficult to
imagine anything more harassing and
vexatious to the defendant. Indeed the
learned counsel for the defendant failed to
show wherein this would be any favor to
their client. Had sixteen indictments been
found in the first instance instead of one,
could not the defendant’s counsel urge,
with irresistible arguments, that they
should be consolidated?

But til:h there l:g. n?mi legislation bearing
upon uestion y act of Congress,
approved gahrwlr 28, A. D. 1858, it is
vided that—*‘'Whenever there are or shall
be several charges against any person or

ns for the same act or transaction, or
or two or more acts or transactions con-

n together, or for two or more acts or
msactions of the same class of erimes or
offences which may be properly joined, in-

stead of having several indictments, the
whole may be jeined in one indictment in
~0 counts; and if two or more indict-
ments shall be found in such cases, the
"gu te:l lyme - 2 '1 Brightley’s D
utes at Large p. 162. tley’s Di-
gest, p. 223, Sec, 1174 (1 iain LT A

What is the just construction of this
statute? Notwithstanding the ingenious
efforts of one of the counsel to induce the
court to disregard the views, reasonings
and opinions of other still it may
be prudent first to listen to those courts
and see if their decisions be reasonable,
In the United States vs. Bickford, (4 Blatch-
ford’s Circuit Court Rep. 337) the indict-
ment contained one hundred counts, each
one being for a distinct felony, but of the
same class. On motion to quash, the court
refused, holding that the joinder of the dis-
tinct felonies was warranted by the statute
cited above. In the United States vs, O'Cal-
lahan (6 MecLean’s Circuit Court Rep. 596,)
the same doctrine is held. These decisions
are entitled to great respect, having been
rendered by eminent judgaa of the Su.
preme court of the United States and their
Associate Distriet Judges. Indeed =so
obviously reasonable and just are they
that, were the ﬁuaatinn a new one, I do not
mlaa how I could reach a different conclu-
sion.

In considering the second ground of mo-
tion to quash, the meaning of two words,
“associate’’ and ‘“‘cobabit’’ must be careful-
ly kept in mind, Webster defines ‘‘associ-

()

ate union,” He thus defines ‘‘cohabit.”
0 dwell or live together as husband and
wife; usually or often applied to persons
notlegally m e >
e offence 4 -
be predi Oment
stant of tim such an
se acontinuous and somewhat protrac-
riod of time is necessary. Therse is
not q | 1 "
~coun Jor the defendant
n t be red that any motion which
they may make in behalf of their client,
snhall be patiently heard and ocarefully con-
sid I:Bdl; H;:rrt%g?nhu court iotend to re-
8 them in their arguments, except upon
nesilions already adjudicated. BuHﬁtptgha
sel on both sides, and the court also,
keep constantly in mind the uncommop
‘¢haracter of this case, The Supreme Court
of California has well said: “Courts are
bound to take notice of the political and so- .
cial condition of the country which they
politically rule.,” It is therefore proper to
say that while the case at bar is cal-
1 ““The People versus Brigham Young,
its’ other and real title is JFederal
Authority versus Polygamic Theocraey,
The government of the United States,
founded upon a written constitution, finds
within its jurisdiction another government
—claiming to come from God—imperiam ix
imperio—whose policy and practice,in grave
;]J:‘n.rticulnrn, are at yariance with its own.,
heone government arrests the other in
the person of its chief, and arraigns it at
this bar, A system is on trial in the per-
son of Brigham Yuun?. Let all concerned
keep this fact steadily in view; and let that
government rule without a rival which
shall prove to be in theright. If the learned
counsel for the defendant will adduce am-
thorities or principles from the whole
range of jurisprudence, or fromt mental,
moral or social ecience, proving that the
polygamic practices charged in the indiet-
ment are not crimes, this court will at once
quash this indictment and charge the grand
juary to find no more of the king.
‘EI['GL:!a pending motion to quash is over-
ruled.

-

Not 80 RAasin.—The New York Herald
man, who writes from this city, we oughrt
to commend a iittle, for he is avfdantly m-
proving in his style—it is far more moder-
ate than it was quite recently. He says—

Somebody must have sent East a ve
exaggerated stalement of the situation here
to create the intense excitement which ap-

to have existed there. Nothing has
occurred here that would justify any fears
of an outbreak,

True enough. Somebody, several some-
bodies, have sent East very exaggerated
statements of the situation here, to create
excitement. Fuarther we quote frem the
same letter, Oct. 4— |

They (the Mormons) are willing, never-
theless, to fight the battle in the oouris.
They don’t expect justice there. The fed-
eral officials hoped for a great disturbance
or a fight, In this they are disappointed,
There will be no trouble, and capital will

be as safe here as in any part of the United
States.

It may be, as the correspondent says,
that ‘‘the Federal officials hoped for a great
disturbance or a fight.”” They ought to

know the hope that was within them, and

to be able to give a reason for the hope too.
But we rejoice to hear that they will be

disappointed in any such hope, also that

| ‘““there will be no trouble,’” and that “‘capi-

tal will be safe here.,” If there is any
trouble, it will not be incited by the ‘‘Mor-
m ’* that we should not fear to prophe-
sY. eantime let the Herald correspond-
ent continue to improve. He couldn’t do
better than reform.
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ber 29th, of gravel,

At Ogden Clty, | |
EEEIM»H% aged fatherof Bishop
A., Nichols; agéd urs, 10 months and 18days.

Deceased was born at Rutland, Vermont, and
was the father of 13 children. He belonged Lo
the Baptistdenomination, and had been under
the impression, from false rumors, that & Bap-
tist could not stay among this people without
losing his life. But in the fall of 1870, Bisho
A. Nicholg, his son, went to Canada an
brought bim, as well as his (the Bishop’s)
mother to Uitah, where they have learned L
anybody not belonging to our denominsatiom
can live in peace an rfect security here,

At the interment, which took at 5 p. m.,
Oct. 1st, & procession of about 3) carriages and
wagons followed the remains to the cemetery
from the Bishop’s residence, where deceased
could be seen in an elegant coffin, on which
were placed strawberry bushes having on them
fruit in every stage of growth from blossoms Lo
the fullest ripeness, About 170 ﬁantlaman and
ladles were present at the services, and Pro-
fessor R. L. Fishburn’s Cholr sang appropriate
hymns, and, on the nest of the of the
deceased, Klder W. L. Watkins read the lith
chapter of Job,—CoM
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In this city, Oet. 10th, of marasmus; ALBERT
SHERITON, son of Zebulon and Frances W,
Jacobs, aged days,

1 year, 7 months and 27
In this city, Oct, 7, of teething and eanker,

SARAH, daughter of Jonathan and Mary Ann

Needham. Born May 2, 1870,
lﬂﬂ-ml mm-




