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and as the afternoon was far advanced
he moved that the convention adjourn
until 10 oaoR tuesday morning

convention adjourned

SECOND dayDAy

TUESDAY 10 A M
THE convention resumed itsats sitting in
the city hall at 10 thibthia morn-
ing and after the transaction ofbf some
preliminary business the following
standing committees were appointed

ordinance bill of george Q
cannonicannon joseph W young john T calnemalno
abraham 0 smoot thomas fitchfraklin D richards william janningsJonn ingsjohn john sharp

legislative department lorenzo snow
albert carrington william B paceface
aurelius minerminor charles W penrose
moses thatcher hadley D johnson
george peacock lorin farr

executive department franklin D
richards moses thatcher prankfrank euliereuiler
albert K thurber george G snyder
william jenningjennings L 9 herrick enos D
hoge william hyde

judiciary Z snow jonathan abC wrightjohn B 3mnermilner william haydon seth M
blairbiair william H Maugmaughanhanban george Qcannon jesse N smith enos D hoge

municipalMuncipal and other corporations
albertAlbertPP rockwood leonard BE harringt-on M W dalton yohnjohn brown reesnees Rllewelyn reuban miller john hague
lymanlymannW porterForter hennyhenry sadeyoadeyeudey

finance and state deptdent abraham 0smoot david candland appleton M
harmond orrawell simons anson callgeorge burridge al D hammond baM
W Merrlmerrillll Z snow

education orson pratt sonnsenn charles
W penrose wm B preston albert P
rockwood thomas callisterCalcaillster H W san-
derson john rowBowberry john telford
jonathan C wright

militia chas 0 mchrich william Bpace warren IS snow chester lovelandjohn franks b0 A madsen thos F
rouche culbertcalbert king peter

taxation albortalbert K thurber thomas
S smith john Kebeker george kendall
david evans plattpiatt D lyman solon
foster saml F atwood wmwin F little-
wood

impeachment removal from office
thos P akers jesse haven H A
holcomb G L erberhrrberherb geogoo cbryanHHBbryanryan wm
price lorin farr albert carrington
aureliusaurelins miner

public instructions joseph W young
D E buelnuel william snow abram hatch
william W cluff john BR murdock lotsmith daniel thompsonRompson I1 00 N
quit

boundary miscellaneous provisions and
enactments jesse N smith daniel tyl-er gilbert belknap lorenzo H hatchjohn BR barnes edward dalton israel
ivins nathan T porter nymphus C
mardockmandock

scheduleScheduieednie and election ordinance thos
fitch william MorrmornMoTrisonlsonison silas BS smith
wm BrIngbringhurstbursthurst bicharariehardrichard warburton F
A hammond H S alexander abner
lowry john T calnecaine

j
the bus incEs of yesterday

then came up being the resumption of
the discussion on the motion of dele-
gate haydenhyden for an adjournment sine
kilalldledie I1

iliain opposition to the motion and
urging the necessity for a state govern-
mentmen t for utah hon thos fitch de-
livered the following speech

if there be those 1 within or without
ihlthiss chamber who imagine that the
members of this convention will be con-
tent to go through the form of con-
structingting an edifice ofstate government
without hope that such edifice will ever
be occupied by a living tenant they
mistake the spirit of anail earnest people
and the purpose of their representatives

thothe object of0 this convention will not
be accomplished until room shall be
roundfound upon our national banner for the
star of deseret and the question which
confronts us at the threshold of our la-
bors Isia will tho necessities for a state
government justify some effort and
much sacrificeficefica on the part of the people
of utahan influential mormon citizen said totc
me not longiong since upon his return from
a3 trip eabeast 1I am satisfied that there Is
no safety for us without a state govern-
ment and that wevae can have no stategovernment without concessions he
stated the case with mathematical pre-
cision therethera is no safety for the people
of utah without a state government
for under the present condition of pub-
lic affairs their property their liber

heshebflea their very lives are in constant andam
increasing j eopardy
1 letlev us review the situation in au
gustguht uto1810 james B mckean arrivedarriveberetas chief justice of the supremerolnol

court of utah territory and district
judge of the third judicial district
from of his arrival he has been
the leading controlling spirit of the ex
asting movement against mormon insti-
tutionstutions he is not perhaps an immor-
al man in his private life and forfon the
purposes of this argument itii Isia not
necessary to inquire whether or no he
is a corrupt man either in private or of-
ficial transactions but hebe certainly is
that mostmoat dangerous of all public fune
tionaries a judge with a mission to ex-
ecute a judge with a policy to carry
out a judge with a purpose
as in complete steel whether or not
consciously but with implacable and
unswerving determination he has
steadily subordinated his judicial duties
and his judicial character to the fulfillfulfil
ment of hishib mission and the execution
of hisbis policy motions are held under
advisement for months civil business
accumulates upon the calender great
mining cases are referred or abandoned
by disgusted litigants and still the
judge alternates between the business
of an examining magistrate and the
pleasure of thanking the grand jury
for finding indictmentindictments3 while pos-
sessing sufficient knowledge to comply
with some of the forms of law and suf-
ficient personal courage to forward his
plans he is yet destitute of the spirit of
impartial jurisprudence we allenowblibil know
there is a class of minds which after
many years of upright and dispassion-
ate conduct will through lust of power
or gain or fame or other inordinate
aim suddenly develop some insurgent
quality which stops nothing short otof

little short of insanity it
Isia the prestige of his past that this man
notwithstanding his remarkable actions
here continues to receive the support of
the federal administration while with
some sincerity in the righteousness of
his crusade he himself the en-
dorsementdor of thousands of personspersona who
only know that they desire polygamy
shall be destroyed and who do not ask
the price nor enquire how many
athenians are in mourning

whether or not this theory be correct
respecting the cause and itib is the most
charitable of any I1 can conceive thetherere-
sult is the same james B mckean isia
morally and hopelessly deaf to the most
common demands of the opponents of
his policy and in any case where a
mormon bioror a mormon sympathizer or
a conservative gentile be concerned
there may be found rulings unparallelunparalleledea
in all the jurisprudence of england or
america

such a man you have among you a
central sun what of his satellites

the mineral deposits of utah have
attracted here a large number of active
restless adventurous men and with
them have come many who are
lous many who are dishonest manymady
who are recneerecklesskleBskless the hereditary foes of
industry order and law this clasclabss
finding the courts and federal officersofficera
arrayed against the mormonscormonsMormons have
with pleased alacrity placed themselves
on the side of courts and officere ele-
ments ordinarily discordant blend to-
gether in the same seething cauldroncauldrencauldron
the officers of justice find allies in
those men who differently surrounded
would bebet their foefoa9 the baguiosbagnios and the
hells shout hosannashosannahhosannas to the courts the
altars of religion are invested with the
paraphernalia and the presence of vleevleo
the drunkard spouses the cause of
the apostle of temperance the com-
panion of harlots preaches the beau-
ties of virtue and continence all be-
lieve that license will be granted by
the leaders in order to advance their
sacred cause and thetho result is an im-
mense

in
support from those friendsfrienda of

immorality and architects of disorder
who care nothing for the cause but
everything for the license judge
mckean and governor woods and
the walker brothers and others are
doubtless pursuing a purpose which
they believe in the main to be wise
and just but their following is of a
different class there Is a nucleus of
reformers sudaud a mass of ruffians a
centrecontre of zealotszealouszealots and a circumference
of plunderers the dram shop interest
hopes to escape the mormon tax of

per month by sustaining a
judge who will enjoin a collection of
the tax and the prostitutesprostitutea persuade
theirthein patrons to support judges who
will interfere by habeas corpus with
any practical enforcement of municipal
ordinances

every interest of industry isia disas-
trously afflecaffectedted by this unholy alli-
ance every right of a citizen tois
threatened if not assailed by the
existence of this combination your
local magistrates are successfully defied
your local lawsurelaws are disregarded your
municipal ordinances are trampled ntointo
the mire theft and murder walk

through your streets without detection
drunkards hurl their orgiesorgiesinin the shad-
ow of your altars the glare and tumult
of drinking saloons the glitter of gam-
bling hells and the painted flaunt of the
bawd plying her trade now vex the re-
pose of streets which beforetime heard
no sound to dildisturb their quiet save the
busy hum of industry the clatter of
trade and the musical tinkle of moun-
tain streams

the pr ceases by which this condition
of affairs has beebeenn brought abouaf well
as the excuse for invoking theethese groces
seamay be briefly stated

in 1856 a great political party declared
itself opposed to polygamy as a relic of
barbarism in 18601880 that party achieved
power in the nation in 1862 an act of
congress was passed the object of which
was to suppress polygamy in utah this
law was permitted to remain a dead toi-
ler upon the statute books the war to
suppress the rebellion the problems of
reconstruction growinggrolln out of that war
the proposed impeachment of president
johnson the various exciting public
questions of the day diverted the
minds of legislators and constituencies
from the mormon question and not un-
til after president grants inauguration
did the anti polygamy plank of the re-
publican platform loom tipup into national
consequence it was then observed that
the anti polygamy act of cocongressngress of
1862 had never been enforced the
territorial laws for drawing and em
pannpannellelingng juries provided as in all
other communitiesfor a selection by lot
nineteen the persons eligi-
ble to jury duty in utah were mormonscormonsMormons
who naturally declined to indict or con-
vict their neighbors for a practice which
was believed by all to be a virtue rather
than a crime therhe law prescribedproscribed one
rule the sentiment of the community
where the law existed prescribed anoth-
er

similar conditions prevented the trial
of jenJefrenersonjennerson davis for treason at rich-
mond similar conditions made it lmimi
possible to convict a violator of the
lagifugitivetive slave law in new england
the forty first congress was asked to
enact a law to meet the exigency and
the cullom bill was framed this meas-
ureuhrehure provided that the selection of jurors
should be given totot the united states
marshal that polygamists and those
who believed inint polygamy should be
excluded from the jury box that the
wife might be a witness against the
husband that marriage might be
edad in criminal cases by evidence of gen-
eral reputation and that the statute of
limitations should not apply to charges
of polygamy the wisdom and justice
of this sweeping measure were seriously
questioned by the new york tribune
and other republican papers and by
tuenbuch leading republican statesmen as
henry jj dawes of massachusetts andnod
robert 0 schenck of ohio but the bill
passed the house by nearly a party vote
and failed to become a law only because
the united states senate did not find
time or inclination to consider it during
the congressCon gressgreas

after the adjournment or about the
time of the adjournment of the second
session of the congress james B
mckean was appointed chief justice of
utah and with military promptness he
proceeded by his decisions to establish
as rules of law the propositions of the
defeated cullom bill he decided in
the case of hehempsteadin eadend vs snow that
the court overovar whwhichpl h he presided was a
united court that it was not a
legislative but a constitutional court
and that the territorial prosecuting att-
orney was not even when prosecuting
offoffendersaders charged with violation of terr-
itorialritorial laws the proper prosecuting of-
ficer of highit court but that the united
states district attorney was buchsuch he
decided in the case of patrick vs me
allisterAlllster that the territorial marshal
was not in any oagecase the proper executive
officer of his court but that the united
states marshal was such in all cases
hohe decided in another etso that the
territorial legislature of utah had no
power under the organic act to prescribe
rules for obtaining juries to try any ca-
ses in his courlandcour tand in prescribing rules
himself for that purpose he declined to
consult the assessment roll or invoke
the usual method of selection by lot but
he ordered the clerk to issue an open
venire to the united states marshal 1

thus thetho first proposition of thetho de-
feated cullom bill that the marshal
might pick I1 will not say pack the
jury was decreed into existence A
temporary delay in starting the engine
of persecutionersecution waswaa caused by lack offieffuel the controller of the treasury dode
clining to audit the bills for the ex-
penses of this court thus elevated to a
united states tribunal and the
territorial officers declining to pay
our territorial funds to persons not

authorized by territorial law to receive
them but fuel was found somewhere
and the machinery began to move

in september 1871 a grand jury was
summoned by the united states mar-
shalshaltato attend the third district ourtcurt
of utah from the counties of saltlake tooelethoele summit green riverbiver
davis morgan weber box elder
cache and richlandblehbieh land containing a
population of about mormonscormons andgentiles 23 grand jurors and 17
talesmen were selectedselected and summoned
of these forty persopersonsgufguj seven were mor
monsmona and thirty three were gentiles

each of the seven mormonscormons was ex-
amined on his voir dire and to the
questions of the U S district attor-
neyey each replied in effect that he waswaa
a member of the church of latter day
saints that he believed that polygamy
was a revelation to that church and
that in his own casecae he would obey the
revelation rather than the law when
asked the further question as to whe-
ther this belief in the revelation would
affect the action of the juror invotinginvoking
for or against an indictment for poly-
gamy some jurors replied that it would
affect their action others that it would
not the U S district attorney
stated to the court that he intended to
bring a number of accusations of poly-
gamy before the grand jury and chaiehatchal-
lenged the seven mormonscormons for bias
judge mckean sustained the challenge
and dismissed the latter day saints
from the box

thus the second proposition of the
defeated cullom bill was established by
the decree of judge mckean the seven
cormonsmormons whom the U S marshal had
made a show of summoning were ruled
off and people in the third dis-
trict deprived of the privilege of re-
presentation in the jury box

it is a fact worthy of notice thatthe this
grandeurygrangrand jurydjury from which mormonscormons were
excluded because they believed in
polygamy never found a single indict-
ment for violation of the act of con-
gress tofo 1862 and never so far known
sent for a single witness upon or
attempted to consider any accusation
of polygamy indictments for lewd
and lascivious cohabitation under a
rusty old territorial statute were
found by the score indictments for
murders committed fifteen or twenty
years ago were found by the dozen
upon the uncorroborated
testimony of a witness who confessed
himself the principal in these murders
but the threat of indictment for poly-
gamygamy 11 having fulfilled its mission by
furnishing an excuse to exclude mor
mons from the grand jury was heard
no more

I1 passpasa for the present from this grand
jury to further review the process by
which judge modean vitalizedvitalized the
abortive cullom bill

A man named thomas hawkins had
been indicted under the territorial
statute for the crime of adultery and
in october 1871 hebe was tried before
judge moreanmoreau and a jury two or
three Mornmormonscormonsidna who chanced to creep
on the marshals venire were asked itif
they believed in polygamy to which
question they repliedrepliedyesyesyeb they were
further asked if they believed a man
could be guilty of adultery who com-
mitted the act constitutingthat ofdffencemenca
under a claim of plural or polygamous
marriage the reply wagway no where-
upon the district attorney challenged
the jurors for bias and the judge
sustained the challenge and directed
the jurors to leave the box although
there was not a line of pleading on
record nor a word of council or client
by which the judge could judicially
conjecture much less know that the
defendant would set up any poly-
gamous marriage as a defence to the
charge of adultery

hawkins was convicted on the soleeole
evidence of his wife who in despite of
the protest of counsel was permitted
by judge mckean to testify in the
caseand thus the third proposition of the
defeated cullom bill that a wife might
testify against the husband was estab-
lished by decree of the judge hawkins
waswaa subsequently sentenced to pay

fine and be imprisoned for three
years and he is now in the territorial
prisonpilson pending an appeal to the su-
preme court of the territory from
pres nt appearances he is likely to
serve out hiahib term for his bonds pend
ing an appeal have been fixed at twenty
thousand dollars and hishla whole proper-
ty would not suffice to pay his fine
judge mckean refused for three
months to sign the bill of exceptions
for Hawrawhawkinskinskina appeal to the territorial
supreme court on the ground that
the bill waswab too voluminous that itift
contalcontainednedanedsa record of all the proceed-
ings in the case proceedingsedinga reported

continued on page 4046


