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INim DISTRICT coiCOURT
e
tT THIRD JUDICIAL disodia

march termwim ajAD 1862

wmlym F dyer co commenced suitsult by at-
tachmenttach ment against gilbert gerrish as non

treIiibidenaiden 9 and recovered judgmentjudgment in the propio i

bate court of great saltsait like couConcountyrity I1

defendants appealed to the district court
and as the tetenn daysdayis required by statute be-
tween tilethe day oilon which the judjudgmentment was
rendered arid ththy t day 0of the nittingsitting iff vist is
eourt hadbad not intervened the appeal was
docketed fortor the next regular term of the
district court

on the ad day of april application vasvasras
milidemade for a writ of certiorari the defendants
alleging that the court below erred in averr ver
ruling their motion to dismiss the writ of
attachment I1

certiorari was issued and in purspursuanceliancetiance
thereof the court below medfiled in thiis court a
certifiedi tidied transcript of tiiethe proceedings in said
cadicaslcage

it is now contended by gilbert gerish
ahatihal the court erred first in deciding that
they were non residents second iiiin giving
force and effect to the attachment law passed
bythe lebleglegislaturelature of lastfast winter and third

juatjual neither that law nor the attachment law I1

of maaia ch ad 1852 were in force at the timelime
tuesethese proceedingsproceedingL

s were instituted the act of
fetlibajet winter nothot havingbaving yet taken effect as is
baiwalbailanddandand the lacotlaw of 1852 having been repealed
by the act regulating the mode of procedure I1

in civil casescabes in the courts of the territory of
utah approved dec 30 IS18 2

we wil briefly examine these points made
by counsel for gilbertgillert Gerribernshsllsil in the order
herhero stated

first the questiontion whether the defendants
below were non residents cannot be inquired
into by this proceeding that was a question j

oft victfaa fortoror the courtcoutt to detdetermineermineermint froin the
I1

i

testimony adduced having been decided the
law presumes that it was decided corre fly
and upon sufficient evideneevident to authorize the
tietlecison that gilbert gerrishGerri silsli were non
residents the writ of certiorari only brinabrin a
uplip the record and such matters as are of rre-
cord

e
can only be examinedexam ned testimony apon

a given point or isse does not belong to0 o the
trrecordsecord and can only be made such by bill of
except onsono properly certified to and signed
by thettett judgeejude and even then before a cobit of0
error would be justified in reversing the judg-
ment biowbolowblow founded i pontipon factsacts it should ap-
pear affirmatively of record that the testimony
setbet out in the bill of exceptions was all the
evid ticewee adduced no bill of exceptions wasisasisivasas
taken in this case and as to the questionjustionhustion of
jactfact foundol01 ind by the court to wit that gilbert
ferrisiut arrisi non residents we cannot now

tinquire this is a proeproceedingepding to test questions
and not matters of fact

second the attachment law of latlast winter
under which it w uld appear from the record
the writ of attachment was sued out was not
in force at the time courts are t datoto
take judicial notice of the enactment of all
genegenel dl lawslawa and of the time when they take
effect
0 byanliyan act approved january 19 18541834 it is

provided that each act and resolution is in
forceforc lomflom the date of its publication in any

ii blie manner unless a certain time is apeci
figil111

no time is13 fixed for the attachment law of
last winter to take effect and by virtue of the
ststaturestatute above quoted it could not becom
onraoMraoperativetive until it was published in a public
mamae As such pub leation was notilot made
antecedent to the issuance otof the attachattachment
against gilbert gerrish it follows as a
ticnceessary sequence that the attachment pro
ceedingsedingdingsdingi3 cannot be supported by the law of
listlyst winter we saibah1 itic appeared that the
writ wa issued inin pursuance of this law we
ledge so from the fact that the attachment
law of march 3 1852 does not re the
plaintiff in attachment to give bond in case
the defendant is a nonresidentnon resident the law of
I1list winter I1 res bond in such cases and
toa tthehe case before usuis the plaintiffs entered in-
to toadload with approved sureties in other re-
a tats the proceeding iuin attachmentattachmentsattach mentisis sub
tanti allyaily according to the attachment law of

Marchmarcha3 1852 itif this law is nt rep aled
the arc c edings are valid thetle bonibon may be
treatedcd as surplusage at all events the de
fEnda tits in attachment cannot object on that
account jtit is a principle of law wellweil settledbetted
that a pirty cannot take advantadvantageige of an
error by which he isia benefited

I1thishis brings us to the fillil d and last point
mailematle by counsel for gilbert gerrish to wit
isia the law of march 3 1852 letepealed by the
actct regulating the mode of procedure in civil
oaies in the courts of utah ap decem-
ber 30 8 action 5 of hebe act of march
3 18521832 under which it is claimed by thepaplapia infra below that the writ of attachmentattachmettmelt
can bpbe sustained readyreads as followsfallows

when any person or pe sons bhaishai have
left the territory or shall not be a robrosresidentident of
the territory leaving bernd himhirm debts un-
paid if buclbuci person or personspersona have property
within the territory it may be lawful for such i

to oneene out a writ of attachment
jag elisi lucli absabsentent debtor hisbis goods chattels
ardand elfed cs dueddueg and demands an I1 all such
properlypropertyluoino peny rueskuesaesues and demand shall be held to
pilpit v allaliaalthethe debts such debtor shall have left
uhn kidiid if upon a trial a judgment shall be bad
against tuetub defenddefendantatit 111 1 laws ofle

fr 1

it aillalil be ebscbs tved that this stastatutetrite is for
uhethe belfibe afi of p deong who baviehavie unpaid de

debtors whoY ho bavehave 1atthe
torriTorti torytary orbr who are doneonaOD of ththojr

territory and having propertypro erty wlarl hinbin the
territory the only cacai seae r 1 tiling out the
attachment against gilbirtgilbert GgernGerrgerrishe ibbish as ap-
pears from the record was that they we e
non residents upon this grgp und the writ
issued and their property attached irwill
be well to keep this point in view as we proTO
reed to examine the law of decrec 30 18521832

thisilia is an act to regulate proceedings in
civil cases in the courts of utah approved
somebome nine months after the act of march as3
1852 this law contains the follofollowingwhig re-
pealing clause sitfitjilsll laws or parts of laws con-
flicting wilhwith this act are hereby repealed

section 14 provides when complaint is
trade andind substantiatedsubstantiated against a non resiresl
dent or aasc indent debtor and the plaintiff
has given the requisite security the court
shallshail issue anarl order to the proper officer to
take his 1 roperty or sufficient thereof to liqui-
date the debt and costcostscoatlandsandand appoint three
competent persons who shall proceed forth-
with under oath to appraise the property
whereupon the court shallshails allali advertise its order
in one newspaper princea in this territory
and send a copy thereof to thebe dependantdeendant if
his residence is knonkno n or presumed and shailshall
offer the property to the plaintiff for his ac-
ceptancecep tance and itif refused shall proceed to sell
the same at public or pilate sale for money
at not less than three fourths its appraised
value and pay th demands and depodepositit any
surplus into the county treasury to ththe credit
of the defendantantaanto and such deafendefendantranttant may be
heardbieard in the matter at any period within seven
years

section 15 provides upon complaint that
defendant is a transientran tient person or about to re-
move his himpe ty from the territory or is dis-
posingposing of his poorly to defraud or secreting
himselfhimself orpor property and is indebted to the plain-
tiffJs the court may issue an or er
tue proper officer to take into imhis custody such
portion of his property as will satisfy the de-
mand and costacosts and hold the Bsamebame subject to
the order the court let it bbe borne in
mind that these sec ions are a part ot the
code of civil procedure prescribed by the
legislature for the courts of utah and passed
subsequent to the attachment law relied ulonuron
by pi ininstillstills below

all proceedings seeking the remedy therein
provided must be commenced an I1 car led on
conforconformablemabe to the provisions it contain
prescribing the iemyem dy and the mannenmanner of
enforcing it any and all othe looking to the
sarnbam end is necessarily f

the remedy in the section against a
nonresidentnon resident or abscondent debtor and in
the section againstagahan a t ancient person
or one about to remove hisbis properproperty from the

ry or disposing of it to defraudfraud or
secreting himself or propertyproperly is as ample
and affords the creditor as perfect security as
anyany law usually enacted for such purpose

by referring to and comparing the law of
december 30 1852 with that of march 3
1852 it will bee found that the section of
the cormer provides as complete a r medy for
the creditor against a nonresidentnon resident or abacon
dent debtor as sec 5 of the law approved
tomecome linetane months prior and no doubt was
intended by the legislature to take the placeace
af sadaadsadbad section it wiwiliwill also be ffounddptthathat
the remedy provided in section 1 of the old
lalawiv against persons about to leave the arriterrit-ory without payipayingg thtb ir debdebtss is fully in-
corporatedcorporated in sectiona act 15 of the new or subse-
quent law here then are two statutes each
providing the remedy to be pursued by the
creditor against nonresidentnon resident debtors

the eld r law isia called an attachment lanlaalawlav 1I
the otherothen howbow proceedings against non
r debtors must be conducted in the coutts
of utah gilbert gerrishgernish were sued by
attachment as nonnob residents upon this groundgrouns
aone the affidavit was made and the writ
issued thetle n arises under which act
the old or thehe later law should the proceed-
ings against them have been commenced and
carried on certainly both are not in force
it is a settled principle of law that a subse-
quent statute comariscomtom pris g the same subject
matter and giving a similar remedy repeals
the antecedent one even without repealing
clause but the act of december 1852
contains a repealing clause and the principle
of law abovealove stated applies with much more
force what is repealed most assuredlyassurabsureeilyeflyllyily
the prior statute opon the same subject giving
the remedy against n n resident debtors andanc
the later statute providprovidiili g as ample a remedy
in favor otof creditors against such debtorsdebtor
take itsita placeslace but prescribes a differentdi mode
to reach the remedy

keeping in mind the last law points
cutrut the course to be pursued in all civilcir cases
in the courts of utah when the creditor in-
vokes the aid of the courts to enforce the
remedy given by law and that the law clearly
directs hovhow the ci editorcreditor shall Pp before
ane court against a nonresidentnon resident debtor the
conclusion is irresistible that such courtecourse
and no other mustroust be adopted

hence we mostmoat unhesitatingly decide that
the act of march 3 18521832 so far as reates to
proceedings in attachment against non resi
dent and abscond ent debtors was repealed by
the act of decedecemberaber 30 1852 and all proceed-
ings against gilbert gerrish in at ashment
in pursuance of saldaali attachment laylaw are voll

the bequir mentsmeets of section 14 of the law
of0 18522 by which the plaintiffspla below should
havehav bbeen governed were not observed no
order was issued by the court 28as28 therein
directed the ahrthreeee corfecorpecompetentco tent personspersona totot
appraised the property were no appoappointedwied
no adadvertisementvertleement in the waswaa
anane rhesethese are all concurrent aitsacts and eieblebics

1

bentsent tally the
proceeding

1
t f

it Is aidaldsald that the section of theibe lalaww
of 1852 canca only apply to
cases in which doedods s trotnt appear
at the trial and as belie has seven yearn torton a
hearbearhearing hewbewbe waivesaives allal rightslights under this act
by hisbis appearance on the trial

appearance cannot be denied any person
the basis of the action is that hebe is a non-
resident

appearance by attorney as83 in this case
does not charge hisbis legal status if t e suitbult
is maintained it can only be upon the groundarounI1

of non residence andarid if maintmaintaineddined to judg-
ment

judg-
mentsments only by virtue of this ites as there
is no other authorizing suit against a non-
residentrs ident debtor

if the position assumed by counsel be cor-
rect thethepp oce eding under this I1 w should be
dismissed if the party appeared by attorney
this cannot be the mayway have a
heaningbeaning anytimeany time within seven yeyearsarsandaalani if
totot present at the trial hebe may afterwards
come in and upon sufficient chewing open uplip
the judgment and resort to tilethe bond for anyaily
d mage sustained by wrongful issuance of
the order

it is isouso said that the legal question pre-
sented by the cannot be reached I1tyy
certiorari this is a common law writ and
commands the inferior court to send tipup the
transcript the jobjeobjectict is to inspect the re-
cord and asce tain whether the al ledged
erro a of law have been committed DH er-
ing from appeal in thir that on appeal the
case is triedfriex de noroeora and oilon certiorari by a
review of the record

the statu-e of utah provides that theth dis-
trict courts shall have a general supervision8 ionlon
over all inferior courts to plp events and cor-
rect abuses herewhereit no other remedy is p ovid
ed the remedy by appeal would abt reach
the mor of law committed tyly the court in
issuing tethe writ of attachment as the case on
appeal mustroust be tried onoll it merlmeri a

the attachment proceed pgrigm is merely aauxil-
iary to the nain action and thehe former may
btbe set aside a d the iudjudjudgmentment remain
tuteili bed especially isia this the case wuenwhen
there is an appearance as in this instance
if errors in law are committed in the auxiliary
proceedingsproceeding they may be reached and cor-
rected by certiorarilorari while the appeal from
the jud in the main action would not be
at all affected

holding that all the attachment priced
ingsINV of thetile court below are erroneous and
void for reasons given in this opinion they
are therefore belbet aside and held for nought
and an order will be issued under therealthe seal of
this court directing robert T burton sheriff
of great salt lake cotocounty to release and re-
store to gilbert and Ggerrish the pr perty at-
tached as per invoice returned to tilethe isgateP 0abate
courtcourts in the suit of william F dyer ran-
dolph 11II dyer george 11 dyer robert
walker samuel G maronmason and john ilethheth vs
abel gilbert and william gerrishGerr ish

I1 the nevada press

the territorial enterprise published at
VrLInvirginiala city by goodman and mccarty and
the silver gf published at carson city by
church giessnerglessner and laird find their way
quite regularly to our table and although they
are somewhat on the seven by nine order
aasa to size they are more abiablyf edited mani-
fest a more liberal spirit and are less antago-
nistic towards their eastern neighbors than
formerlyou but towards each other they seem a
little belligerently inclined and occasionally
are facetious in their allusionsallu ions both institu-
tions are devoed to the interests
of that infant territory and advocate the de-
velopment of its agagricultural as well as its
mineral wealth they are riotnot particularly
the dgemza so overawedoverawed by the august0 prepresencerence
of government official s that ttheyhey dare not
express dissentient opinions in relation to
their official acts when they are not in aaccor-
dance

ccor
with the principles of justice anandd right

the agege of the lith dinst has a long article
on the reported indian difficulties in that terr-
itory and along the overland mallmail route and
speaks commendably of the course that has
beenyeonyeen pursued by the old chief winnemucca to
prevent a cAllcalicallsionc slonsion between hisbis warriors adfand
the whites and thinks governor nyenyc would
do well to it ove around among his people the
whites and keep them straistraightghE and rightfight as
winnemucca has been doing and intends here-
after to do among his people in order to pre-
vent war between them and the palspais faces
the aid further says

nine times out of ten thebe whites are the
aggressors and cause the difficultiesdifficultleo with rhefhebe
indians wheee the indiansindiana have rights
theythe should be protected and it is thehe duty of
the governor to see that they receive the
necessary protection I1

mr butterBulterbutterfieldneld subagentsub agent who has been
out among the indians on the mail route in
the vivicinitycirit of ruby valley came in yester-
day he leportsreportsreports things at the present time
as being qtquietI1letiet in that lo10localityr

the bannocksBannocks bad made a proposition to
icheihs vilii ute si some time since to unite with
them in stealing the divock from the mailmall
company blitbilt the pi utes dislike and feateafear
the and declined to cooperateco operate withwilh
them preferring to keep friendlyoni termsrrb

the whit 8 they have brg to

appalpappriseae thetle whites of any warliket on on thet lhthebaneBan biks they con-
clude totd make a descent on the tverland stockthe diEcdifficultytilty which thetile iihiteswhites halhad withthe indiansin narisnalis inlri va ley several weeks fago
is representedrf by lim as having been causedcubedby the whites transcending their authority
and taking po session of taiethe young chiefachiefssquawequaw cause or provocationprovi cationcatlon whenaheshelleile wasisas deldeideliveredhered uptir the troubless ceased

A short time since there came near beingfurther trouble in that section from a sliblisimilartilla rcause A oungoury man in the ene ploy of thethmail company took possession of onolif of thathe
squadssquaws and the indians made repeated appli-cations for her but the applications were not
successful the young man insisted upon
lepierleapingler ping herhe squaw and was upheld in it bythe other whites in the neighborhood anddid riotnot give iiertier up until liehe was informed bythe company that ilehe would be dscharged and
compelled to walk out of theibe country unless
he done po0 o

when the indians getpet possessionpos of a whitewhitwoman there is always a great outcryyandandeveryeverybodybody wantsM ants to kill the whole tribe but
whenhen white men steal their squadssquaws no person
is found to sympathize with tiletiie poor indian
who is supposed to feel an affection for his
wife similar to that felt by the whitemanwhitewhile moanroan y

these are unquestionably the facts andana the
reported difficulties at other places alongalonaion the
overland mail route are attributable to imibiml

lar or other unlawful acts committed by th
employees of the mailmall company and otherothir
persons passingI1over the road or lounging
about the estatiostationsna towards the indians which
makes them mad and occasionally theydeyuey allaymay
make threats of retaliation when a great
hue and cry is made about imminent marwarar
and indian depredations by interested
pries not by government of-
ficials in order to gratify their lehechingching pro-
pensities
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