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; THE DESERET NEWS.

OPINION BY JUDGE KINNRY,
In Districr Court, THirD Jupiciar Dis-
TRICT, March Term, A.p., 1862,

Territory, and having property wi bin the
Territory. The only ca:se for suing out the
attachment against Gilbert & Gerrish, as ap-
pears from the record, was that they we e
non-residents.

tachment, against Gilbert & Gerrish as non- be well to keep this point in view as we pro-
residen s, and recovered juigment in the Pio- ceed to examine the law of Dec, 30, 1852.
bate Court of Great Salt Like County. This is an act to regulate Prnceedingu in

Defendants appealed to the District Court, 'civil cases in the court« of Utab, approved
and, as the ten day’s required by statute be- some nine months after the act of March 3,
tween the day on which the
rendered and the day
court had not intervened, the appeal was
docketed for the next regular termn of the
District Court.

Jlicting with this act are hereby repealed.

raling their motion to dismiss the writ of take his |ruﬁer1y, or sufficient thereof to liqui-
attachment. date the debt and costs, and appoint three

Certiorari was issued, and, in pursuance competent persons, who shall proceed forth-
thereof, the court below fiied in tuis court a with, under oath, to appraise the property.
cerlified transcript of the proceedings insaid |
case,

|

It is now eontended by Gilbert & Ge'rish and send a cop

that the court erred, first, in deciding that his residence is
the '

X

no s n or presumed, and shall

Lhese proceedings were instituted, the act of surplus into the County Treasury to the credit
last winter not bhaving yet taken effect as is of the defendant, and such defen'ant may be

by the “ Act regulating the mode of procedure  years.”
in civil cases in the courts of the Territory of | Section 15 provides, “upon complaint that
Utah,” approved Dec. 30, 1872, defendant is a transient person, or about to re-
We wil brielly examine these points made | move his prope-ty from tﬁrﬁrrifmy, or is dis-
~ by counsel for Gillert & Gerrish, in the order | posing of his prop:riy to defraud, or secreting
hiere stated. | himself or p-operty, and is indebted to the plain-
First. The question whether the defendants ' 1iff, the court may issue an or.er requiring
below were non-residents, cannot be inquired /tbe proper officer to take into bis custody such
into by this proceeding. That was a question  portion of his property as will satisfy the de-

of fact for the court to determine from the |mand and costs, and hold the same subject to
testicwony adduced. Having been decided, the

law presumes that it was decided corre-tly,
and upon sufficient eviden-e to authorize the
decis.ion that Gilbert & Gerrish were non-
residents. The writ of certiorari only brings
up the record, and such matters as are of re-
oord can only be exam ned, T:stimony ..pon
a given point or iss..e does not belong 'o the
record, and can only be made such by bill of
except ons, properly certified to, and signed
by tte judze; and, even then, before a court of
error, would be justified in reversing the judg-
went below founded nwpon facts, it should ap-
pear zflirmatively of record, that the restimony
sat out in the bill of exceptions was all the
evid nce acduced. No bill of exceptions was
taken in this case, and, as to the question of
Juct found by the court, to wit: that Gilbert &
Gerris1 were non-residents, we cannot now
ianquire. ‘This is a pro€eeding to test questions
of law, and not matters of fact,

Second. The attachment law of last winter,
under which it w.-uld appear from the record
the writ of attachment was sued out, was not
in force at the time. Courls are oblig:d to|the creditor against a non-resident or abscon-
take judiecial notice of the enactment of all|dent debtor, as sec. 5 of the law approved
geneial laws, and of the time when they take |tome wine months prior, 2nd no doubt was
eff-ct. intended by the Legislature to take the place

By an act approved January 19, 1854, it is | of sa:d section. It wi!l also be found that
provided, that each act and resolution is in|the remedy provided in section 1 of the old
force fiom the date of its publication in any|law against persons about to leave the Terri-
rablic muanner, unless A certain time is speci- |tory without paying th ir debts, is fully in-
fi+l, corporated in section 15 of the new or subse-

No time is fixed for the attachment law of (quent law. Here then are two statutes, each
last winter to take effect, and by virtue of the | providing the remedy to be pursued by the
statute above quoted, it could not becom -|credilor against non-resident debtors,
operative until it was published in a public! The eld r law is called an attachment law!
manner.  As such pubication was not made |the otherdirects how proceedings against non-
aatecedent to the issuance of the attachment  r sident debtors must be conducted in the Cou ts
against Gilbert & Gerrigh, it follows as a|of Utah. Gilbert & Gerrish were sued by
u-cessary sequence, that the attachment pro- | attachment as non-residents: upon this ground
ce~dings cannot be supported by the law of a'one the affidavit was made and the writ
last winter. We sait it appeared that the|i-sued. The questi:n arises, under which act,
writ was issued in pursuance of this law. We | the old or the later law, should the proceed-
J1dze so, from the fact, that the attachment |ings against them have been commenced, and
law of March 3, 1852 does not rejure the|carried on. Certainly both are not in force.
plaintiff in attachment to give bond, in case |It is @ settled pr.nciple of law that a subse-
the defendant is a non-resident. The law of |quent statute, comprisi g the same subject
last winter requres bond in such cases, and | matter, and giving a similar rewedy, repeals
ta the case before us, the plaintiffs entered in- |the antecedent one, even without 2 repealing
to Leud with approved sureties. In other re- |clause. Baut the act of December 30tn, 1852,
8 ecis the proceeding in attachment is sub- | contains a repealing clause, and the principle
«tantially according to the attachment law of |of law above stated a; Ipliﬂ with much more
March 3, 1852. If this law is not rep-aled, | force. What is repealed? Most assureily
the preecedings are valid. The boni may be the prior statute on the same subject, giving
treated as surplusage. At all events, the de- |the remedy against n:-n-resident debtors, and
fendants in attachment eannot object on that |the later statute providi: g as ample a remedy
account. Itis a principle of law well settled |in favor of creditors against such debtors,
that a party cannot take advantoge of an take its place, but prescribes a different mode
error by which he is benefited, to reach the remedy,

This brings us to the thi d, and last point,| Keeping in mind th.t the last law
made by counsel for Gilbert & Gerrish, to wit: | cut the course to be pursued in all ci
#a the law of March 3, 1852, 1epealed by the in the Courts of Utah, when the creditor in
act regulating the mode of procedure in civil | vokes the aid of the Courts to enforce the
oa3es in the courts of Utab, ap; rovel Decem- | remedy i'l:lll by law,and that the law clearly
ber 30, 1552 B ction 5 of 1he act of March !directs bow the creditor shall p oceed before
3, 1852, under which it is claimed b tha}tnu Court, against a non-resident debtor, the
pia'nhﬂ'i below that the writ of attachme.t counclusion is irresistible, that such cour-e,
ean b= sustained, reads as follows: and no other must be adopted.

“When any person or pe-sons sha'l have| Hence we most unhesitatingly decide that
Jef: the Territory, or shall not be a resident of | the act of March 3, 1852, so far as re'ates to
the Territory, leaving beh'nd him debts un-!proceedings in attachment against non-resi-
paid, if such person or persons have property dent and abscondent debtors, was repealed by
within the Territory it may be lawful for such the act of December 30, 1852, and all proceed-
creditors to swe out a writ of attachment ings againet Gilbert & Gerrish in at achment
azainst suci absent debtor, his goods, chattels in pursuance of said attachment law, are void.
sad eifec », dues and demands. And all um:hf e requir: mepts of section 14 of the law
]:lﬂpﬁl‘lﬁi ues and demande, shall be held to .of 1852, by which the plaintifis below should
pav ali the debts such debtor shall have left have been governed, were not observed. No
wnpaid, if wpon a trial a judgment shall be had order was issued by the court as therein
agaimss the defendant.” Laws of 1855, page |
I‘?._, | : -t B ] |

it «ill be cbs rved that this statnte is for |

—

subsequent to the attachment
by pl intifi’s below.

All proceedings seeking the remedy therein
provided, must be commenced, an 1 car ied on,
conformab'e to the provisions it contains.
Prcscribing the rem-dy, and the manner of
enforcing it. any and all othe-, looking to the
sam - end, i8 necessarily f 1bidden

The remedy in the 14th section against a
non-resident, or abscondent debtor, and in
the 15th section, again:t a t ansient person,
or one about to remove his property from the
Territ ry, or disposing of it to defraud, or
secreting himself or property, is as ample,
and affords the creditor as perfect security as
any law usually enacted for such purpose.

y referring to, and comparing the law of
December 30, 1852, with that of March 3,
1852, it will be found that the 14th section of
the tormer provides as complete a r medy for

|
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mands a-ainst deblors who bhave ) ft 1hn:lrntillly

Yevaitory, or who are non residents of the preceeding.

R

»
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Cases !

Upon this gri und, the writ hearing, he waives all 1ights under this act
Wm. F. Dyer & Co. commenced sunit, by at- issued, and their property attached. It will by his appearauce on the trial.

judgment was 1852. This law contains the following re- is maintained, it can only be upon the groun |
of the sitting «f t'is pealing clause: All laws or parts of laws con- of non-residence, and if maintained to jundg-

Section 14 provides, **when complaint is is no other, authorizing suit a2gaiust a non-
made and substantiat:d against a non-resi- r+sident debtor.

On the 3d day of April application was|dent or abse ndent debtor, and the plaintiff| If the position assumed by counsel be cor-
made for a writ of certiorari, the defendants has given the requisite security, the court  rect, the
alleging that the court below erred in «ver- shall issue an crder to the proper officer to dismisse

It is said that the 14th section of the law
of December 30th, 1852, can only apply to
cases in which the defendant does not appear
at the trial, and as he has seven years for a

Apgearance cannot be denied any pelrlnn
The basis of the action is, that he is a non-

resident. |

Whbereupon, the court shall advertise its order | the judgment, and resort te the bond for any
in one pewspaper printea in this Territory |d
thereof to the de’endant if the order.

y were non-residents. Second, in giving'offer the property to the plaintiff for his ac-|sented by the record cannot be reached Iy
force and effect to the Attachment law passed ceptance, and if refused, shall proceed to sell | certiorari. This is a common law writ, and
by the Legis'ature of iast winter, and third, the same at public or private sale, for money, commands the inferior court to send up the
that neitlier that law, nor the attachment law |at not less than three-fourths its apprais-d trapscript., The object is to inspect the re-
of Ma ch 3d, 1852, were in force at the time 'value, and pay the demands, and deposit any, cord, and asce tain whether the alledged

i

said,and the law of 1852 having been repealed heard in the matter at any period within seven | case is fried de novo, and on certiorari, by a

(trict Courts shall have a general supervision

the order +f the court,” Let it be borne in|iary to the main action, and the former may
mind, that these sec ions are a part of the|be set aside,a d the judgment remain undis-
code of civil procedure prescribed by the turtbed. Especially is this the case, when
Legislature for the courts of Utab, and passed |there is an appearance as in this instance.
law relied upon | If errors in liw are committed in the auxiliary

| The Terrilorial

|

|

directed. The three coxpetent persons to:the Bi- Utes, some time since, to unite with
appraised the property, were no' appowted.ithem in stealing
o advertisement in the newspaper, was|Company, but the Pi-Utes dislike and fear
the be..fic of persons who bave unpaid de- ' made. These are all concurrent acfs, and es- | the Bannocks and declined Lo co-operate with
n.ceasary Lo give validi y to the them, preferring to keep
wilh the whit 5. They bhave [promised o

Appearance by attorney as in this case,
does not charge bis legal stalus. If t!e suit

ment, only by virtue of this slatute, as Lhere

pucﬂding under Lhis | w should be
cFif the party appeared by attorney. |

This cannot be, The dcfendant may have a |
hearing any time within seven years, and if |
1ot present at the trial, he may afterwards |
come in, and upon sufficient shewing open up |

mage sustained by wrongful issuance of

It is ~lIso said that the legal question pre-

erro 8 of law, have been committed, D fler-
ing from appeal in this, that on appeal the

review of the record.
The statu'e of Utah provides that the Dis-

over all inferior Courts, to pievents and cor-
rect abuses where no other remedy is p ovid-
ed. The remedy by appeal would not reach
the error of law committed Ly the Court in
issuing the writ of attachment. as the case on
appeal must be tried on its meri s.

The attachment proceed ng is merely auxil-

i

|

proceeding, they mav be reached, and cor-
rected by cer iorari, while the appeal from
the judzment in the main action would not be
at all affected.

Holding that all the attachment proce-d-
ings of the court below are erroneous and
void, for reasons given in Lhis opinion, they
are therefore se. aside, and held for nought,
and an order will be issued under the geal of
this court directing Robert T. Burton, sheriff
of Great Salt Lake County, to release and re-
store to Gilbert and Gerrish the pr perty at-
tached as per invoic- returned to the P obate
Courts in the suit of William F. Dyer, Ran-
doiph H. Dyer, George M. Dyer, Robert
Walker, Samuel G. Maseon, and John Heth vs.
Abel Gilbert and William Gerrish.,

3 The Ra;;aa Press.

Enterprise, published at
Virginia City by Goodman and McCarty, and
the Silver g2, published at Carson City by
Church, Glessner and Laird, find their way
quite regularly to our table and although they
are somewhat on the “seven by nin<” order
as to size they are more ably edited, mani-
fest 2 more liberal spirit and are less antago-
nisiic towards their Eastern neighbors than
formerly, but towards each other they seem a
little belligerently inclined and occasiopally
are facetious in their allu<ions. Both institu-
lions are, evilently devo'ed to the interests
of that infant Territory and advocate the de-
velopment of its ag icultural as well as its
mineral wealth. They are not, particularly
the JAge, so overawed by the august presence
of Government officia s, that they dare not
express dissentient opinions in relation to
their official acts when they are not in accor-
dance with the principles of justice and right.

ThLe Jge of the 11th inst., has a long article
on the reported Indian difficulties in that Ter-
ritory and along the Overland Mail route, and
speaks commendably of the course that has
been pursued by the old Chief Winnemucca to
prevent a collision between his warriors and
the whites, and thinks Governor Nye would
do well to m ove around among his people (the

'1

| s represented by

whites) and keep them straighc and right as
Winnemucca has been doing and intends here-
after to do among Lis people in order to pre-
vent war between them and the pale faces
The Age further says:

“Nine times out of ten the whites are the
aggressors and cause the difficulties with the
Indiaps. Whe'e the Indians have rights,
they should be protected, and it is the duty of
the Governor to see that they receive the
necegsary protection.

Mr. Bultterfield, sub-agent, who has been
out among the Indians on the mail route, in
the vicinity of Ruby Valley, came in yester-
day. Hereports thinzs at the present time
as being quiet in that locality.

The Bannocks bad made a proposition to

L

r

the stock from the Mail

4

B ]

apprise the whites of any warlike demonstra-
t on on the part of the Ban ocks, if they con.

' clude to make a descent on the cverland stock.

Tre dificu'ty which the whifes had with

the Indians in Ruby Va ley several weeks 1o

Lim as having been c.used

by the whites tra nscending their authority

and taking po session of the young chief’s

gquaw wilthout cause or provication. When
stie was delivered up the troublss ceaged.

A shorttime since there came near being
further trouble in that section from a similap
cause. A young man in the e ploy of the
Mail Company took possession of on« of the
Squaws and the Indians made repeated appli-
cations for her; but the applications were not
successful. The young man insisted upon
keeping ‘he squaw, and was upheld in it by
the other whites in the neigh borhood, and
did not give her up until he was informed by
the company that he wonld be d1scharged and
compelled to walk out of she country unless
he done ro.

When the Indians get posses:ion of a white
woman there is always a great outery, and
everybody wants to kill the whole tribe; but
when white men steal their squaws no person
is found to sympathize with the poor Indian,
who is supposed to feel an affection for his
wife similar to that felt by the white man.”

These are unquestionably the facts, and the
reported difficulties at other places alonz the
Overland Mai! Route are attributable to simj-
lar or other unlawful acts committed by the
employees of the Mail Company and other
persons passing over the read or lounging
about the stations, towards the Indians, which
wakes them mad and occasionally 1Ley may
make threats of retaliation, when a great
hue and cry is made about “imminent war®
and “Indian depredations,” by interested

p.rties, not unfrequently by government of-
ficials in order to gratify their le ching pre-

pensilies,
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New Advertisements.

PRIZE
STRAWBERRY PLANTS.

LANTS of the WILSUN 8 ALBANY and VICOM-

TESSE
139,

-~ - - e
o ek W2 e o
which received the first prize In 1861, will be soiw at

$5 for 100, or $30 per 1000 (his spring These are THE
BEST.

7. W. ELLERBECK,
Great Salt Lake City,

LOOK TO YOUR CHIMNEYS!

HE undersigned is now prepared to CLEAN CHIM-
DeyYs with care, clean'iness and dispatch,
WILLIAM HURD,
West -ide of East Temple Sir ¢ly between 2d and
43-1 3d Sou'h Slreets.

TO RENANT,
A GOOD, well watered FARM, consisting of rixty-five
acres of grars aud farming lad, situated on 1he
north ie of Mill Creek Ward, four miles south of Sai
Lake City, with dwelling-h«u.e, frult trees, &r.
For ierms apply w the sub.criber on the pre mises.
43-11 WM., BURROWS.

TO BE SOLD AT TAYLORSVILLE,
GOOD strong yoke of CATILE, cheap for Cash.
Inguire of

4320

43-3

THOMAS LAVENDER.

A PERMANENT JUVENILE DAY SCHOOL

AS been opened in the School House of Lhe S .k
Ward, by A. P, WELCHMAN.

TERMS:
Per Qrarter, from $3 00 to $4 00
Per Monith, ¢ |20+ | 40

This being designed as a sirietly Juveniie Schonl, Mr,
Wrichman hopes to have a m re comp ete classification
than is attainabie ln a school of mixed puplls, snd theie-
by to obiain a more sat'sfactory digree of advancement
lu those commiit-d to his care,

-ll- F-l- 'lmﬂulﬂ.

DISSOLUTION OF PARTNERSHIP,

43-1Im
Tl‘ll parinership between the uxdersiguned has been
dissolved by mutual consent.

All persons having sccounts with us are requssted te
call aud serile the seme.

John Forbes will carry on business at the shop ss
betore. WM. J. SILVER,
JOUN FORBES,

—

43-9% Eant side 10°h Ward, G. 8. L. City.
FOR SALE,
TI."I acres of good arable LAND, in the Pulsiphey

Field, over Jordan, for a yoke o1 goud work Oxen,

A. P. FOSDHANM,
43-1° 17:h Ward,

STRAYED.

TOKE of OXEN, from me, during the recent O n-

ference, which, il d=livered in the city to the care
of Pres. John Youug, a reasonable remuneration will be
made. They were jast seen In Salt Lake City on Tours-
day, the 10.h lnst. They were yoked up One of them
A bright red mool-y ox, branied T on the right hip and
B on the left ride, on the ribs. The other a black ox}
some white on the belly; right hind foot deformed;
iwo circles on the left hip, with a cross in themj o
bletch braud on bis horne.

JAMES A. S¥ITH,

April 18, 1562, 43-1 Of Tooele City,

STRAW, STRAW, STRAW!
SE4SON OF 1862.

MRS, C. . SAVAGE

ESPEOTFULLY sunnounces to her patrons thal she s
vrepared to make. cleany and alter every kind of
S=1uTaw, Toscan, Leghoro, sud Panama HATS and BON-

NKTS for Gents, Ladies and Childcen, fo the most e~
proved styles,

An assertment of Rra!ds on hand.
Fancy Siuraw Bonners made to order,

on friendly terms

l

TERAS EAMY.
House, two doars morth of Bishop Sharp®s, 30k Werg
E®al wbe Schou] House, | 9-u



