
marollmarolima rolli 7 edierntretweIM 13 ES SESTET 99
see opened up communication with
he heavens in hlahis youth he
wrought forth the book of mormon
velch contains the falness of the
aspelospel and the revelations con

in the book of doctrine and
covenantsovenants I1 restored the holy priest
lood unto man established and or-
ganized the church of jesusjebus christ

1Iirr latter day saintssainta an organ
ion that halthay no parallel in all the
worldorld and which all the cunning
aldaid wisdom of men for agea has
nihedaled to discover or procproduceince and
leveruever could have done he founded
olonies in the states of new york
hlociolhio missouri aud illinois and
jointed the way for the gathering of
he saints into the rockybocky moun
ains sent the gospel into europe
nd to the islands of the sea found
cl the town of kirtland ohio and
here built a temple that cost about
quarter of a mlmillionillion of dollars he
bounded the city of nauvoo in the
midst of persecution gathered into
nauvoo and vicinity some
people and commenced the build
mgag of the temple there which

ben completed cost one million
allars and in doing all this he had
0 contend against the prejudices of
be age aga luat relentrelentlessleks
ioni on mob and vile calumny
nd slander that were heaped upon
imlim from allail quarters without stint
r measure in a word he did more
a from 14 ioto 20 years for the balvasalva
lonioa cf man than any other man
ave jesusjesua only that ever lived and
et hebe was accused by his enemies
Cr belnabeine an indolent and worworthlessthley s
asnirn where thail we go to find
mother man that has accomplished
hie one thousandth part of the good
that joseph smith accomplished
ahall we go to the nevrev mr beecher
r talmage or any of tha great

irrtirir eachers of thetha day what have
brydonemaeyfaey done for the world with all
belrbeir bosted intelligence influence
eaithbalth and 1thehe popular volcavoice of the
oridorld in their favor josephJosep smithhSmith
iadladroneadlad none of their advantages if
thesathees are advantageadvantages and yet no
manananinin the nineteenth century ex
eptpt joseph smith has discovered
0 the world a ray of light upon the
be keys audand power of the holy
priesthoodriesthood or tiietile ordinances of the
ospelaspel either for the living or the
ead through joseph smith god
as revealed many things which
tereerg kept hid from the
un dation of the world in fulfill

of the prophets and
bt no time since enoch walked
beae earth has the church of god
een organized as as it Isia

day not excepting the dispensa
ionlonon of jesus and hishla disciples or if

was we have no record of it and
nisbis is strictly in keepingbeeping with the
objects and character of this great
uter dbyday work destined to
on summate the great purposes
ridnd designs of god concern
ag the dispensation of the fullness
Cf times the principle of baptism
or the redemption of the dead with
he ordinances appertaining thereto

cor the complete salvation and exalessi
atlon of thorethose who have died with
matrut the gospel as revealed through
oseph smith is alone worth more

ban allail the dogmas of the soeo called
Jhhristianbrristianistian world combined joseph
mith is accused of being a falsefaise

nophel it is however beyond
hebe power of the world to prove that
uene was a false prophet they may
co charge him but you who
i ave received thetha testimony of jesus
christ by the spirit of prophecy
through hlahib administrations are my
witnessesesses that they have not the
bowerpower to prove him false and that
a why they are so vexed about it
n my humble opinion many of our
kemtes know that they lie be-
dre god angels and men when they
nakeoake this charge and they would

i be too glad to produce proofpro

0 sustain their they
annot joseph smith was a true
pophet of god he lived and died

i true prophet and his words and
arks will yet demonstrate the div
anity of his mission to millions of the
nhabitanta of this globe perhaps
lot to soeo many that are now living
or they have iuaiunin a great measure re

and the testimony
aich the eidersellerb of this church
nave borne to them but their chil
bren after them and generations to
romeyome willvill receive with delight the
mame of the prophet joseph smith
aindnd the gospel which their fathers
cr ejected amen

THE MANDAMUS CASE

lneihle supreme court of the territory
off utah in accordance with agree-
ment made at the lastlost sitting met
an saturday last for the purpose of
bearing arguments on the right of

appeal to the supreme court of the
united states in the case of eimmelm
ball vs richards in which Is involv-
ed the title to and possession of the
office of probate judge of weber
county

it will be remembered from what
has already been published in refer-
ence to this case that the supreme
court chief justice hunter dis
bensenbentingting decided that mr kimball
was entitled to the offida when
this decisiondes islonision was rendered no-
tice was given of an appeal to the
supreme court of the united states
andana this court was asked to state
what would be a sufficient bond in
the premises thereupon an in-
formal discussion arose as toto the
i of the court either to grant
the appeal or fix the amount of the
bond there being considerable di-
versity otof opinion upon the subject
the court then decided to adjourn
the case untilantil todayto day when it would
hear arguments on the points in
question

accordingly on saturday morning
at 10 chief justice huntrhunter
and associate judges emerson and
twisstwits on the benchbenen a large repre-
sentationsen tation of the bar of utah were
present and it was evident that
considerable interest was being tak-
en in the case prior to the opening
of the court it was currently report-
ed that the case would assume a
new aspect that in fact it was
going to be argued by mrnir kimball
and his counsel that this was not an

case
after the court had boenbeen declaideclareded

open the clerk lirmr spragueBp reatrealreareal t

the minutes otof the last the
court and was about to hand the
book to the judges for signature
when

mr kimball arose to make an
amendment to the minutes to the
eard et that a motion which had been
madeam the last hession of the court
by the respondent a motion for a
remittitur in the caseca e did not ap-
pear on the minutes

mr arthur brown you
withdraw it

mr kimball no there was to
be a hearing on that question at this
islonisionse sionslon

judge ER K williams there
was some talk about such a motion
but

chief custica hunter there was
a verbal motion madlandma the argu-
ment upon that motion was deferr-
ed until todayto day

mr kimball we so understand
but the record does not show the
making of the motion though it
was made in open court

the clerk i1 have added to the
minutes esaA motion for a remit-
titur forthwith waswab made by the
respondent and hearing thereon
fixed for the same time 31rs

the court we will now hear
the motion allowing three hours for
the argument onuone hour and a half
to each side

mr brown your honor says
there was a motion here but there
were soBO many motions I1 would
like to enquire what that motion Isis
wowe asked the court to fix the
amount of supersedesupersedeasaa bond which
we supposed it was the courts duty
to do miorio on the strength of that
judge sutherland moved torfor a re

but I1 ultimately under-
stood that he backed out of it still
I1 dont care gentlemen saybay they
made this motion now is18 it a mo-
tion for tha remittitur that is to be
discuediscussedbedged or whether the court will
fix a bond whatIs it that we are
to argue that is what I1 want to
know beforehand

the court thera was a motion
made for the court to fix the amount
of supersedeas bond A conversa
tion took place among the various
members of the bar during which
judge sutherland moved for a re
mitti the understanding was
that everything was to stand over
until todayto day and we meet
todayto day as I1 understand it for the
purpose of discussing whether or
not the supersedeas bond is to be
granted

judge mcbride contended that
the only motion involved in the ar-
gument was whether the court
would sendbend down a remittitur to
the court below that of course lay
at the foundation of tbthee proceedings
it was not a question asaa to the
amount of bond they did not dis-
pute the right of the court to fix the
bond nor amount

mr brown do youyon think 2000
would beba enough

judge mcbride the court can de-
termine that

mr brown that is the only
questiontion we have askednaked this court
wtwe do not leave it to this court to
bayeay whether we shall appeal or not

mr mcbride so83 we understand
and that laIs the reason why we made
our motion so that the question
which was necessary to beba deter-
mined should come legitimately be-
fore the court the court has a
right to detdetermineermineormine whether it will
carry its own process into effect in
atherother wordworda the remittitur is the
process of this court

judge williams after the judg-
ment was affirmed the question
came up about fixing the amount of
bond that wat the first motion
made we announce ad we wanted
to take an appeal and we asked the
court to grant the appeal while
we were discussing that judge
sutherland moved for a remittitur
but the other motion comes first
in order

mr kimball claimedclaim ocipol the right tota
a remittitur inia this case whatever
bondbonol might be filed and he he tool
it thatthit as remittiturremit titar was the i
of that court they hadbad a rrightp to0
ask for it they asked that tthee pro
cesi of the court be issued so that
they might have the benefit of the
judgment so far as fixing the bond
was concerned or approvingappoving it he
toak it that they were not I
lanny inteintsinterestrest i in that matter he
supposed the court woud follow the
rule in the matter

judge emerson at the last ses-
sion of the court the question came
up as to fixing the supersedeassupera edeas bond
and upon that the court said they
would hear arguments of counsel
then counsel made a motion for a
remittitur

mr brown notwithstanding we
file this bondsbonibenj what Isia thetho effect of
it

judge twissT wise jouyouyouyon file a
supersedeas bond what effect will
that have on the remittitur

mr brown not the slightest un-
less it is a case that thiathe law pro
videsades for in that case it will have
every effect but that Is a question
for the supreme court to decide

mr kimball claimed that they
had a right to the first hearing on
the motion for a remittitur asaa aia de-
cision on that point would decide
the whole thing

mr brown we want first of all
the bond fixed although we do not
claim anything from that

the court bo far as the amount
of the bond is concerned if a bond
is to be given the court has a right
to fix the amount of that bond

mr brown your honors are not
asked to give the bond we simply
askaek you to fix the amount we ask
you to say what will be a bunnisufficientclent
sumum for a bond we
askaak no other determination

the court gentlemen wowe will
hear your arguments on the general
proposition and reserve what we
have to saybay

mr brown we want to be heard
on our motion if your honors are not
prepared to decide we thinh our
motion is first in order

judge emerson the court is tateat
isfried with the amount

mr brown we have a bond here
endoendorsedraed by rossitercosalterRorossBosssaltensalterlteriter and
mr john sharp we ask your
honors to decide as to thothe sufficien-
cy of the amount and upon the two
sureties

judge objected to it be
ingin allowed jisaass bond
they were satisfied as to the
amount but did not the court
ta0 place itself on the record as
gtaltug it as a supersedeassupersedeaa bond

mr brown we ask your honors
to eaybay whether these are good endrud
sufficient sureties for 2600 and
whether 92500 is bummbufflelentsufficient if aasusu-
persedeaspenspersedeas bondboud Is proper

judge mcbride suggested that the
court withhold its judgment on the
question of the bond until it heard
the whole discussion their posi-
tion was that it was not an

case and there was no domdowdoubt as
to thatthai court having the right to
control its own proprocesstesshess

mr brown 1 have no objection
to you taking all the processes you
want I1 do not ask any CG art for
an appeal that laIs a question which
the supreme court of the united
states alone can determine I1 sim-
ply ask whether mr sharp and mr

are sufficient sureties and
whether the I1ia sufficient

the court I1 understand the ob
jeet lbsissIs on all these matters where
a bond is offered that it is simply
for the purpose of satisfying the
supreme court of the united states
that thetho amount is satisfactory to
this court and that the suretauretsuretieslesies are
good

1 mr brown that 13ibis13 my position
exactly

the court xewe decide that 2500
is an amount sufficient torfor bond in
this casecage and that the sureties of
the bond are good if a supersede rl
bond is granted

mr brown that will satibatisatisfyfy usmr kimball if the court
pleapieara

judge williams interrupting
which motion is now to bejoo dis-
cussed

mr kimball there is a motion
for a remittitur and

judge williams daes thetha court
approve of the bond

the court wewa have stated thatthit
the amount of 26002500 is bummbufflelentsufficient
and that the sureties named in the
bond are good if supersedeas liesiles

mr kimball contended that his
motion had precedence he asked
the court to issue its process and
there was no question as03 to its hav-
ing the right to control its own
prfroessproc sas and it to be the only
one the court had a right to act
upon

the court we will hear both
your motions together it is13 imma-
terial to us which you argue

judge williams claimed their side
had precedence and ho insisted up-
on having the opening and closing
argument

the court ultimately decided that
the parties moving for supersedeassupers edeas
hadd the affirmative juin the discus-
sion

the arguments inm the case then
proceeded

JUDGE ER KX williams
in opening the argument on the

motion for the appellant baldbaid the
question to be decided by the court
was the approval of the bond ten
dered to operate as a superbsuperasupersedeasedeas
the coucourtcountr t had aalreadyready decided that
the penalty was sufficiently large
and the sureties amply good hence
the only remaining question waswab to
determine whether spiapi was
entitled to a if tilethe
value of the thing in dispute was
over 1000 the right to appeal to
the united states supreme court
and have a super deas was secured
by section revised statutes of
the united states

the first question to be decided is
as to what was in controversy the
second question is as to whether it
was of money value and if soao was
itsita value over loaioaiocotoco

then how is it to be ascertained
what was in controversy As early
as 1793 in wilson vs daniel 3 daidal
las reports thetho united states su-
preme court decided that the court
will not regard the verdict or judg-
ment as the rule for ascertaining
the value of the matter in dispute
between the parties
to ascertain then the matter in
dispute weve mustwust recur to the foun-
dation of the original controversy
to the matter in dispute whan the ac-
tion was instituted jil and the court
adjudged that the penalty of the
bond being over the necessary
amount although the judgment
was under it gave jurisdiction and
where the value does not appear in
the pleadings its value may beiye sub-
sequently proved by the atlidaatildaaffidavitvit of
the party or other competent evi-
dence and thesatheba rules hahaveve been
followed in numerous subsequent
cases 4 dalla alkaik0 WilwllHamson vs
kincaid iti the u fhi

vsva brig union etcute nowkow to
to the pleading the thing in con-
troversytroversy or dispute will be ascertain-
ed

on the ath day of october 1882
the respondent kimball tiledfiled be-
fore the judge of the first district
court an affidavit called a com-
plaint in mandamusmandanus setting out
that the appellant hadhatt been elected
probate judge at the august elec-
tion in 1880isso and that his successorsor
should have been elected in august
1882 but that there was no buchhuch
election held and that september
ji93 1832 the governor of utah had
commissioned him kimball as

judge he
had given bond taken tiretife of
effice but that lieha could n the
county treasurer and had oftaft the
bond at his office and on oct 2 82
had presented his camcommiscommiecommissionmissionsionslon to
judge andana demanded mat
he deliver to him kimball the pa-
persp books etc appertaining to baldbaid
0office J but plain
miffstiffs appointment aforesaid he
richards refused to deliver all or

any of ealdeaid bookesboods paperspap erff recordsrecarda or
property to baldbaid plaintiff and
still does eobao refuse and
halshaisha ia entitled to retain thethir custody
of the same until a buce assor to him
laIs elected by ahethe people thus
showing in his own affidavit or com-
plaint that the very foundation for
nisliis claim to the books was whether
he or judge richards waswag the legallegai
probate J judgeadge of weber county

but a demur-
l and answer atai the same time

and in his answer hebe sets out that
by virtue of an election to baidsaid office
in august 1880 the same governor
of utah had commissioned him to
fill said office for the term pro
scribedascribed by law and until his
sor shall be elected and qualified
dated september isso1880 anaand al-
leges that hishla official term hashaa
not expired and said office hashaa not
become vacant by reasonreabon of a failure
to elect his successor on the first
monday in august 18821832 or other-
wise and that by virtue of said
office and in accordance with his
duties the defendant holds and rerc
taina the custody of the books rec-
ords and all property pertaining
thereto andaud not otherwise

could a more direct and square
issue be made as to the right to the
office by what authority could any
court take from the legal incum-
bent or one holding the office and
claiming to be the legal inincumbent
the papers and records pertaining to
the office and giving them to any
one not legally the probate judge y

and could any court take from such
an incumbent thethue caperspapers books
etc without first determining thattha
the claimant wa the legal probate
judgejude and entitled to the custody
of the papers wagwas it not essential
for kimballkimbail to set out by what right
and title he claimed the right to
have possession of the books etc

had he nileatilea an affidavit or com-
plaint simply claiming the right to
navehave the custody without showing
hisills claim to ththe office would any
court have failed to dismiss it on
demurdemurrerrei his right to the custody
of the papers depended solely on hlahig
right to the office if he hadbad no
right to the office it would be a legal
outrage and a highhandedhigh handed usurpa-
tion in any court to take from the
de facto officer claiming the right to
hold the office and custody of the
books papers etc and giving them
up to one without right or claim of
right

not only the pleadings of both
parties show that the right to the
office was involved but his own
printed brietbrief filed in this case and
now part of the record in this court
written by himself with his name
as a melbar of the firm of kimball

heywood attached to it shows
that he claimed the right to the
office in this court I1 quote from
page 5 section 5 in this case there
isia no question of fact to be deter
mined the title of respondent as
well as that of appellant depends
on a question of lawaw cowit the
construction to be given to section 8
of an act to amend section
of the revised statutes of the unit-
ed states commonly called the ed-
munds bill and the act of the
united states congress empowering
the governor to appoint officers to
fill vacancies J commonly called the
hoar amendment

the chief justice dissented from
a majority of the court mainly be-
cause he did not believe there was
any vacancy for the governor to fill
by his commission to the respon-
dent the community therefore
know that the rjright to this office
was in controversy baudand determined
the court that originally decided
knows it waawab in disputedispate and this
court knows it waway in dispute and
now to permit the respondent to
change hlahig ground and to deny that
it was in dispute or has been decid-
ed in order to prevent an appeal to
the united states supreme court
would be a stupendous fraud mccog

and sanctioned by the court
besides respondent is precluded by
his own pleading and brief and con-
duct from setting up any such ob-
jectionjec tion the right to the hav-
ing been in dispute and having been
determineddetermineds ithe next inquiry Is
was it of money value the law and
Govergovernorsnorjanorla commission gave to
judge richards eithelithethe rights and
emoluments thereunto legally ap-
pertaining not only dees the law
prescribe fees but allow a8 the county
court to attach salary thereto ever
since the celebrated case of marber-
ry vs madison decided by the
united states supreme court in
1803 adjudging that to withhold
a commission from onaono entitled
thereto was an illegal act and

of a vested legal right it
hashaa been universally conceded in
the american states that an in-
cumbent of an office haa a property
in it since then there have been

theme court three
cases of public officoffida13 one as to su-
preme judge of nebraska territory
one as to tilethe mayoralty of george
fotownn and one as assessor and col-
lector of BAbaee litycity idaho and no
suggestion in either that huehuchtuchi wabwas
not uhe1118 case 6 wallace ogg U HS
vs addisonAdd leonlson
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