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He opened up communication with
he heavens in his yonth. He
proughy forth the Book of Mormom,
pphich containe the fuluess of the
Hospel; and the revelations con-
ained in the Book of Doctrine and
“ovenants; reetored the holy Priest-
hiood unto map; established &nd or-
anized the Church of Jwsue Christ
1 Latter-day Saints, an organ‘=es
iion that hes nio pasallel In all the
-orld, siid which all the cunning
pd wisdom of men for ages has
miled to discover or prodnoe and
evet could have done. He fonnded
clonies in the Btetes of New York
phio, Missour! aud Elllocls, ap
inted the way for the gathering of
he Sajnts into the Rocky Moun-
pine; Sent the Gospel into Europe
d to theislands of the sea; fovnd-
«1 the town of Kirtland, Ohijo, and
here bullt & temple that cost about
warter of a milion of dollars; he
punded the eity of Nauvoo in the
hridat of persecutlon; gathered into
auvoo and vicinity some 20,000
eople, and commenced the buiid-
1ig of the tewmple there which
Frhen completed cost one million
ollars; and In doing all this he had
contend against the prejudices of
{19 age, agalnst, relentle:a persecu-
 on, mobocracy and vile calumny
nd slander that were heaped upon
im from all quarters without stiot
megsure. In a word, he did more
o from 14 to 20 years for the salva-
§on ¢f man than any other man
pive Josae only that ever lived and
«t he was accused by his enemjes
beine an indolent ,and worthless
nan! Where shall we go to find
bnother man that has accomplished
lne one thousandth part of the good
at Joseph 8S8mith aceomplished?
hall we go tothe Rev. Mr, Beecher
Talmage or any of the great
breachers of the day? What have
gney done for the world with all
eir bosted intelligence, influence,
‘ealth and the popular voice of the
j-orld in their favor! JosephSmith
ad none of thelr sdvantages, if
1efs are advantage?, And yel no
guan In the nineteenth century, ex-
opt Joreph Bmith, has diseovered
the world a ray of light wpon the
1o keysand power of the Holy
‘P riestiiood or the ordinances of the
o:sel either for the living or the
ead. Through Joseph SBmith, God
ss revealed mavy things which
ere kept hid from the
ipundation of the world in fuldll-
nont of the  prophets — and
. no time since Enoch walked
e earth has the church of God
cen organized as peafectly as it is
\p-day, not excepling the dispenea-
on of Jesus and Hia Disciples, or if
} was we have no record of it, And
is is striotly in keeping with the
hiects and character of thie great
piter-day  Wwork, destined to
onfummate the great parposes
md designs of God concern-
iz the dispensation of the fullnees
" times. The principle of baptism
1 the redemption of the dead, with
*ne ordinances appertaining thereto,
or the complete salvation sud exal-
ation of those who have died with-
b1t the Gospel, as revealed through
oseph Smith, js alone worth more
nan ail the dogmas of the so-called
*hristian world combined. Joseph
} mith s accueed of keing a falee
rophet, It is, however, beyond
e power of the world to prove that
ewas & falge Prophet. They may
3 charge him, but you who
ave received the testimony of Je<un
Thrist by the spirit of prephecy
irough his administrations are my
vitnespes that they have not the
bower to prove him faiee, and that
n why they are se vexed sboat it.
win my humble opinion many of our
jnemies Enow that they lie be.
L inre God, engels and men,when they
@ ake this charge, and they would
\pnly be too glad to produce proof
4o sustain their accusations,but they
g¢20no0t. Joseph Bmith was a true
o -orket of God. He llved and died
| B trae prthat, and his words and
| works will yet demonstrate the div-
ity of his miasion to mitlions of tne
10t to 20 many that are now Uving,
0r they have in a great measure re-
cted the Goapel and the testirnony
¥ 'ave borne to them; but their chil-
ttiren after them and generations to
frome will receive with delight the
ud the Gospel which thefr fathers
l efected. Amern.
"

habitanta of this globe. Perhapa
} 7hich the Eflers of this Church
iame of the Prophet Joeeph Bmith,
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THE MANDAMUS CARE.

i 5E Bupreme Coutt of the Territory
{ Utah, In aecordance with agree-
uent made at the last sitfing, met
n Haturday last for the purpose of
earing arguments ou the right of

appeal to the 8apreme Court of Lhel

United States, in the case of Kim.
ball vs. Richards, In which 1s involy-
ed the title to and possession of the
office of Probate Judge of Weber
County.

It will be remembered, from what
bas already been published in refer-
ence to this case, that the Supreme
Court, (Chief Justice Hunter, dis.
senting) dectded that Mr. Kimbzll
was enlitled to the offics. When
thiz  desision was rendered, no-
tice was given of an appeal to the
Bupreme Court of the United States,
and tials Court was asked to aslate
what would be a sufficient bond in
the premises. Thereupon, san lo-
formai diacussion arose as to the
..ght of " the Court either to grant
the appeal or fix the amount of the
bord, There belug considerable di-
verslty ot opinion upon the subject,
the Court then decided to adjourn
the case until to-day, when it would
hear argumenta on the poiota in
question,

Acourdingly on S8aturday morning
at 10 o’clock, Chiefr Justice Hunter
and Assoclate Judges Emerson and
I'wi:s on the bench, a large repre-
sentation of the bar of Utah were
present, and it was evident that
considerable jnterest wasa being tak-
en in the case. Prior to the opening
of the court, it was currently report-
ed shat the case would assume #
new aspeot, that, in fact, it was
golog to be argued by Mr. Kimball
and his counse] that this was not an
appealable case,

After the court had been declased
open, the Clerk (Mr. Bprague) real
the minutes of the isst sitting,of the
court, uud was about to hand tbe
book to the Judges for eignalure,

when

Mr. Kimball arose to make an
amendment t¢ the minutes’ to the
effuct that a motlon which had been
made at the iast cesaion of the court
by the respondent—a motion for a

remittitur in the caze—uid not ap-
pear on the minutes,

Mr. Arthur Brown: Did’nt you
withdraw 112

Mr. Kimball: No, there was to
be a hearing on that queation at this
se-aion.

Judge R. K. Willlame: There
was some talk about such a motion,
but—

Chlef Justics Hunter: There was
a verbal moticn made,and the argu-
ment npon that motion was deferr-
ed until to-day.

Mr. Kimaball: We so understand,
but the record does not snhow the
makipg vf the mdtion, though it
was made in open court,

The Clerk: [ have added to the
minutes: *A motion for a remit-
itur forthwith was- made by the
respondent, und hearing thereon
fixed for the sawme time.”

The Court;: We will now hear
the motion, allowing three bours for
the argument—onw hour and & half
to each ride,

Mr, Brown: Your Honor says
there was a motion bere; but there
were 80 many motiona that I wounld
like to enquire what that motion is.
We asked the Court to fix the
amount of supersedeas bond, which
we supposed it was the Court’s daty
to do. o on the strength of that
Judge Sutheriand moved for 8 re-
mittitur, but [ ultimately under-
stood that he backed out of it. Btiil
I don’t care. Gentlemen say they
made this motion. Now ia it a mo-
tion for tha remitiitur that is to be
discussed, or whether the Court will
fix a bond? Whatis it that we are
to srgue? That is what I want to
know beforeband.

The Court: Thera was a motion
made for the Court ¢o fix tbe amount
of saperesdeas bond, A cConversa
tion tcok piace among the varzlous
muinbars of the bar, doring whioh
Judge Butherland moved for a re-
mittitur,and the understanding was
that everything was_to stand over
unt!l to.day, A&n we meet
to-day, ae L understand 1t, for the
purpose of discussing whether or
not the eupersedeas bond js to be
granted.

Judge McBride contended that
the oniy motion involved in the ar-
gument was whether the Court
would esend down a remittltur to
the court below. That of conrse lay
at the foundation of the pruceedinga.
It was not a question as to the
amount of bond, They did not dis-
pute the right of the Cuurt to fix the
bond, nor the amount.

would be enough?

Judge McBride: The Court can de-
termine that,

Mr. Brown: That fs the only
guestion we have szked this Court.

We do not leave it to this Court to
63y whether we shall appeal or not.

Mr. Brown: Do you think §2,000| po

Mr, McBride: 80 we understand,
and that Is the reason why we made
our motion, so that the guestion
which was necessary to ba defsr-
mined should come legitimately be-
fore the Court. The Court has a
right to detarmine whetner it will
oarry ite own process into effect; in
other words the remittitur is the
process of this Conrt.

Judge Willlame: After the judg-
ment wsa affirmed, the gquestion
came pp about fxing the smount of
bond. That was the firat motion
made. We announcyd we waunted
to take an app»al, and we asked the
coart to grani the appeal, While
we were dizcussiog that, Judge
Sutherland moved for a remlttitar,
but the other motion comes first
In order.

Mr. KimUall clalmed the right te
a remittitur in this case whatever
bontlmlght be flled, ard he he tock
it that as remittitar was the proce:s
of that court, they had a right to
atk for it. They asked that the pro-
cess of the court be issued so that
they might have the baneflt of the
Judgment. Bo far as fixing the bond
was concerned or appovipg it he
tcok it that they were not.particu-
larly intarest- i In that matter. He
soppozed the Court wound follow the
riale in the matter,

Judge Emerzon: At the laat aes-
sion of the Court the question came
up as to fixing thesupersedeas bond,
and upon that the Court said they
would hear srguments of counsel.
Then counsel made & motlon for a
remittitur.

Mr. Browun: Notwithstending we
lﬂ!Ie this bond, what 1s the effect of
o -

Judge Twiss: Bopprss you file a
supe:sedeas bond, what effect wlil
that have on the remittitur?

Mr. Brown: Not theslightest, an-
less it 13 a case that the law pro.
vides for. In that case it will have
every effect; but that 1s a guestion
for the Buprems Coort to decide.
Mr. Kimball claimed that they
bad & right to the firat hearing on
the motion for a remittitur, as a de-
cigion on that point would declde
the whole thing.

Mr. Brown: We want- first of all
the bond fixed, although we do not
clalm anytning from that.

The Court: Ha far as the amount
of the bond is concerned, if a bond
ia to be given, the Court has a right
to fix the amount of that bond.

Mr. Brown: Your Honors aze not
acked to give the bond. We slmply
ask you f{o fix the amount. We ask
you to say what will be a sufHclent
som for a cuperst Jeas bond. We
agk noother determination.

The Court: Gentlemen, we will
hear yonr arguments on the general
proposition and reserve what we
have to say.

Mr. Brown: We want to be. heard
on our motion if your Honora are not
prepared to decide, We think our
motion I8 rirst in order.

Jadge Emerson: The Court is eat-
jafled with the amount.:

Mr, Brown: We have a bond here
endorsed by Mr, Wm. Rossiter and
Mr. Jobn Bharp. We ask your
Honors to declde as to the sufficien-
cy of the amount and upon the two
sureties.

Judge MoBride objected to it be-
ing allowed asa supsrsedeas bond.
They were eatlefied az to the
amounnt, but did not wish the Court
ta place itself on the record as
geanting jt 83 a pupersedens bond.

Mr. Brown: We ask yonr Honors
to eay whether these are good rad
safficient sureties for $2,500, and
whether $2,500 is sufficient if a su-
persadeas bend s proper.

Judge McBride suggested that the
Court withhold its judgment on the
guestion of the bond until it heard
the whole discussion. Their posi-
tion was that it was not an appeal-
able caseé and there wzs no doubit as
to that Court having the right to
control its own pro 'ess,

Mr, Brown: have no objection
to you takicg all the processes youn
want. ldonot ask any - arttor
an appeal. Thatls a question which
the Bapreme Court of the United
Btates alone can determine. I sim-
vy ask whether Mr, Sharp and Mr.
oesiter are sufficient sureties, and
whether the amovnt i= sufficient.

The Court; [ wnderstand the ob-
Jeot s, on 8!l these matters, where
a bond I8 cftered, that it is gimply
for the parpose of satisfying the
Bupreme Court of the Uniled States
that the amount is eatiafactory to
this Court, and that the saretles are

od.
Mr, Brown: That 13 my position
exactly.

The Ceurl: ,‘We decide that $2,500
is a amount sufflaient for bond Iin
this case, and that the suretles of

the bond are good if 2 supersedes
bond 18 granted.

59

Mr. Brown: That will eati-fy ua
Mr. Kimball: If the
pleacs— i
Judge Williams

cussed?
for a remittituz, and—

approve of the bond?

The Court: We have stated that
the amount of $2,5600 ls euffcient
and that the suareties named in the
bond are gocd if superecdesa Hes.

Mr. Ximball contended that his
motion had precedence. He arked
the Court to lssua itz pr andg
thers was no quesiion as to it8 hav-
ing the right to control its own
procsse, and it seeme 1 1o be the only
one the Court had a right to act
upon.

The Court: We wlill hear Loth
your motions together. It {a imma.
terinl to us which you argue.

Judge Williams claimed thejr side
had precedence, and ho inslsted up-
on having the opening and closing
argument.

The Court ultimately decided that
the parties moving for supersedeas
had the sffirmative In the discus-
sion.

The arguments ln the case then
proceeded.

JUDGE R. K. WILLTAMS,

In opening the argumeat on the
motion for the appellant, eald; The
queation to ke decided by the Court
wis the approval of the bond ten.
dered to operate &8 a snperaedeas,
The Court had already decided thut
the penalty was sufficiently large
and the sureties amply good, hence,
the only remalning question was to
determine whether appaliant was
entitled to a sopersedeas. If the
value of the thing In dispute was
over $1,000, the right to appeai to
the United Btates Bupreme Court
and bave a superdeas was pecured
by Bection 702, Revised sStatutes of
the United Btates.

The flzst question to be decided is
a3 to what was in controversy; the
second question ia ud to whether it
wee of money value, and if so, was
ita value over $1,0C0.

Then how is 1t to be ascertained
what waa in controversy? As early
a9 1798, in Wilson vs, Dauiel, 3 Dai-
iaa, Reports, the United States Bu-
preme Court decided that the Court
will “not regard the werdict or judg-
ment as the rule for ascertalning
the value of the matter ju diapute
between the parties. . gyt
To ascertaln, then, the matter in
dispute, we wast recur to the foun-
dation of the uriginai controveray-—
to the matter in di-pute whan the ac-
tlon was instituted,”” And the Court
adjudged that the penslty of the
bond being over the necessary
amotunt, although the judgment
was under it, gave jurisdiction. And
where the value does not appear in
the pleadings, its vaiue may pe sub-
sequently proved by the atlidavit of

| the party or other competent wvi-

dence, and theza rules have been
followed in nDudgeious aubsequent
ceses, 4 Dallas, Lz; Williamson vs.
Kineaid; 5 Cranch, 216; the U. B.
v8. Brig. Union, vtc. Now to recur
to the pleading, the thing in con-
troversy or dispute will be sscertain-

ed.

On the 4th day of October, 1882,
the respondent, Kimball, flied be-
fore the Judge of the Firet Distriet
Court, au affidavit calied a com-
plaint in mandanus, setticg out
that the appeliant had been eleocted
Probate Judge, at thy Auguat elec-
tion in 18380, and that his sncce:sor
shonld have been electsd in Angust,
1882, but that there was no such
election held, aud that Seplemuer

.8, 1882, the Governor of Utah had

comryisaloned him, Kimbali, as
such Probatz Judge, and that he
had given bond, taken the oath of
effice, but that nhecould not #ud the
County Treasuter and had loff the
bond at his office, aud on Oet. 2, "82,
bad presented his commission to
Judge Richarde, and demanded thal
he deliver to him (Kimbail) the pa.
pers, booke,ete., appertaining to eald
office, but ‘‘notwiinastanding plain-
1iff’s appolntment aforesaid, he
{Richards) refuzed to deliver all or
any of eaid bouks, papers, recorda or
property to eaid plaintiff, . and
atill dees e0 refuse, and ciaims that
he is entitled to retain the custody
of the same unlll a 8uec2esor to him
ia elected by the people.” Thus

Probate Judge of Weber County.

Court

Mr. Kimball: There is s motion
Judge Williame: Does tha Court

showing in his own atfidavit or com-
plaint, that the very foundation for
his ¢laim to the books was whether
he or Judze Richards was the legal

Bat the defendantafiled a demur-
rer and auswer ai the same time,

.|and in his anawer he eets ount that
by virtue of an election to sald office
in August, 1880, the same Governor

(laterrupting}): | of Utah had commissioned him to
Which motion i8 now to be di=—

B#il eaid office **for the term pre-
scrived by law, and until his eucces-
sor shall be elected and qualified,”
dated Beptember 1st, 1880, and Al
leges: “That his officlal term has
not expired and said office haa not
become vacant by reazon of a failuze
to elect his successor on the first
Monday in August, 1882, or other-
wise” ang “that by virtue of eatd
office, and In accordance with his
duties, the defendant holds and rc-
tn(ljns lhedcusi}ody of the booke, rec-
ords and ail propert rtainin
therelo, and not ol:lf:rw’iseg!’! g
Could a more direct and aquare
issue be made as to the right to the
office? By what anthority could any
Conrt take from the legal Incum-
bent, or one holding the office and
claiming to be the legal incumbent,
the papers and records pertaining to
the uffice, and giving them to any
one not legally the Probats Judge?
And could any Court take from such
an Incumbent the papers, books
| ete., withont first determining that

the claimant wa: thelezal Probate
Judye, and entitled to the custody
|of the papers? Was it not eazential
for Kimball to set out by what right
and title he elaimed the right to
have poesession of the booke, eto. ?

Had he fles an atfidavit or com-
plaint slmply elaiming the right to
have the custody, without showing
his claim to the office, would any
Court have falled to dismiss it on
demurret? His right to the custody
of the papers depanded solely on his
right to the offijce, If he had no
right io the office it would be a legal
outrage and a high-handed usurpa-
tion in any Court, to take from the
de jfacto officer claiming the right to
hold the office and oustedy of the
books, papers, ete., and giving them
up to one withous right, or claim of
right.

Not only the pleadings of both
parties show that the right to the
office was Involved, but his own
printed brief, filed In this case and
now part of the record in this Court,
written by himeelf, with his name
as & membkzr of the firm of Kimball
& Heywood attached to it,shows
that he claimed the rilght to the
office in this Court, 1 quote from
page 5, eection 5: “In this case there
is po guestion of fact to be deter-
mined. The Litle of respondent, ad
well as that of sppeliant, depends
on a guestion of %a.w, to-wit: The
construction to be given to section 8
of au Act t0o amend Section 5,352
of the Revised Btatutes of the Unit-
ed Btates, commonly called the Ed-
munds bill; and the act of the
United Btates Congress empowering
the Governor to appoint officers to
fill vacancies, commonly called the
Hoar Amendcaent.”

The Chief Justice dissented from
a majority of the court mainly be-
cause he did not belleve there was
any vacancy for the Gevernor to il
by his commission to the respon.
dent. The community .therefore
know that the right to this office
was in controversy and determined,
the Courl that originally decided
knows it was in dispute, and this
Court knows It was in dispute, and
now to permit the respondent to
chapge his ground and to deny that
it was In dispute or has been decid-
ed, in order to prevent an appeal to
the United BStates Bupreme Court,
wonld be a stupendous fraud recog-
nizad and ssootloned by the Court;
besides respondent is precluded by
his own pleading and brief and con-
duct from setting up any suoch ob-
jection. The rignt to the offica hav-
Ing been in diaﬁute snd having been
determined, §the next inquiry s,
was it of money value? Thé law and
@overnor’s commtission gave _to
Judge Richards “the rights and
emoluments thereunto legally ap.
perisining.” Not ouly dees the law
prescribe fees but allowns the County
Court to aitach salary thereto. Ever
since Lthe celebrated case of Marber-
Ty vs. Madison, decided by the
United Btates Supreme Court in
1808, adjmdging that to withhold .
a commission from opa entitled
thereto was an illegal act and “vi-
olative of a vested legal right,” it
has been unlversally conceded in
the American States that an In-
cumbent of an office has a property
in it. Bince then there have been
before the Bupreme Court .three
cates of public offic 43, one & to Bu-
preme Judge of Nebraska 'lerritory,
oue &8 o the mayoralty of (eorge-
town, and one as Asseesor and Col.
lector of B i-e City, Idahe, aod no
suggestion in either that such wae
not 1he case. 6 Wallace, 295 U. B,
vi, Addison.

1% Wallace 663, Boerd of Com-




