TH L.

the report of Exuminer Harkness
Covered the whole ground, was in
Btrict harmiony with the evidence,
and should he adopted by the court
A8 n complete vindication of the
fccused,

Judge Marshall closed the argu-
menta, He clalmed that the re-
Colver had heen derelict in  not
Bathering fn more of the personal
{l”'ﬂp&l‘ty of the Church than he had

One. There was also some real
bt to which the same nssertion
Way ::Fp! icable.

. Judge Hendersou—Do you think

Nt finnl decree estops the govern-
ment from pursuing property here-
after discovered.

Judge Marshall—Yes, sir; as to all
Property not specifically mentioned
n the decree.

here was some further colloquy
on this point and Judge Henderson
Mhod, “Suppose the governnient is
tatopped as to all other property and
;t I8 lost, who do you charge that

084 to 933
_Judge Marshall—1 charge the re-
Celver'with being negliwont in not
nforming the ecurt of thik outside
Property, so that it could te warned
N0t to hucome a party to the finnl
t}‘l‘(‘l‘ee without full knowlelige on
*1€ gubjeet. We say we haveevi-
dl?ﬂce to show bad falth on the part
Ol the recejver, in not detailing ae-
Curately his services as recelver,
Wheu the question of his compen-
kation wasunder consideration.

The court took the matter under
advisement.

SUPREME COURT.

8 At the session of the Territorial
J:Pl"'ﬁme Court February 19 Judge
juend.urﬁon read the following opitl-
N in the case of the United
'ates va, Byron W. Brown ;
" © defendant was convicted in
1e First Distriet Court 8t i’rovo of
gfgury committed in violution of
e ts»l(m 5329 of the Revised Statutes
) e United Btates. The perfury
wlﬂllegml to have been connitted
x Mle the defendant was lwing ex-
Mined on his voir dire to deterniine
b competency to serve as o grand
P"‘Jl‘ in the First District Court nt
m"gj"ﬂ- He was examined nas to
r\ct] competenecy under Sec. 5of the
LC]' of Congress of Mareh 22, 1882,
1

1k 47, 22," Statute 31,) being Sec.
=L what is known as the Kdinunde
im:ci and that while being so exam-
Nowd be testified that he did not be-

alf it right for a 1uan to have more
wif o 0¢ living and undivorced
id nnt the_snme time, and that he
e ot beliave it right for o man to
Withm the practive of cohabiting

" Imom than ome womun, and
ark le did not helieve in Fulygnmy
monpl}lmhty of wives, This testi-
iv]fy 18 allegred to be false, and the
fet of it rjury. After the ver-
i oe defendant moved for & new
dencu;‘ the rgund that the evi-
Verdiot cient to support the
theler. The order was denied and
e i eidant appeals from the or-

oying the motion.

where the eame question was pre-
sented, this court etated the prio-
ciple which should govern as fol-
lows:

The jury are the judges of the
fugts, and in order to justify the
court In reversing an order refusing
a new trial, it must appear that
there was an centire absence of evi-
dence, or that the evidence so clear-
ly preponderates in favor of the
prisoner a8 to suggest the possibility
that the verdict was the result of
misapprehension or partiality. It is
oot enough that the court might
have arrived at a different result,

We are satisfied with the rule just
stnted, and it only remaing to test
the case at the bar by it. It is not
confended but that the evidenee was
sufficient to establish the fact that
the defendant testified ns charged
in the dndietment, but the claim
is muade that the evidence failed
to show that it was false. The
evvidence that the defendant testi-
fled as charged in the Indictiment.
consisted among other things, of the
testimony of the stenographie re-
porter who attended and took the
evidence when the defendant was
examined nnd his transeribed min-
utes are in full in the record, from
which it appears that the defendant
was called as o grand jurer and was
challenged by the rovernment coun-
se] upon the ground thathe believed
it right for » man to have living and
undivorced, more than one woman
at the same time, and to llve in the
ractice of cohabiting with more
han ono woman; whereupon he
was sworb and cxamined, apd in an
examination which covers severa]
pages and i which the court and
counsel for the government both
participated, he repeatedly testifled
that he did not believeit to be right;
that he believed it to be wrong, both
legally and moraliy, and that he did
not believe in polygamy. Theques-
tiona were rﬁpcuted to him many
times overand in various forms, and
the Bame answer repeated.

Tov show the falsity of the testi-
mony, evidence was given that the
defendant o short time befors his
examination had advocated the doc-
trine of polygamy and averred his
belief that it was right; also that he
was and for many yeas had been a
member of the Mormon Church,
being “a Seventy;” that the duty of
“n venty* was to teach and
preach the doctrines of the Church;
that hehad Iately returned from a
misslon; that polygamy and its
practice i one of the acknowledged
“‘doetrines” of the Clurch, and a
number of witnessea testified that
after he had given the testimouy,
compluined of and it had become
known and he was questioned ag to
why he so testified, he explained
that he “know it was rlg;lt.;” it was
not a puatter of mere Sefief, but it
wns absolute Auowledge with him
that it was right.

[Then followed the festimony of
witnesses who testifled ns to state-
ments minde to them by the defend-
ant to that effect.

it will be seen 11(,' this statement

does o UMY question presented s | of the testimony that evidence was

tl
diety
Btﬂtes V: (1}

i‘-' evidence warmnt the ver-|given showing that defendant as-
it ease of the United |sertond a belief contrary to his testi-
Harrig (19 i’ac. Rup. 147), | mony, and in accord with the doc-
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| trines of the vrganization of which
he was an active member a short
time hefore his testimony was given
and that when he was npprom'hcd
reprovingly by members of his
Chureh and others for giving tho
testimony ns he did, he asserted o
belief contrary to his testimony,aud
undertook to cxplain that it was
nast bedief and was netual Anowledge.
t is unnccessary for us to consider
this claim, for he testified that he
“helieved it waes wrong,” and the
jury was justified in finding that
this claim was made in bad faith.
1t s claimed by counscl that the
testimony only shows that two in-
consistent statements were made by
the defendant, one under the sane-
tion of an oath and the other with-
out it, and that the presumption is
that the statement under oath is

true, and must prevall.  We think
there were strong circumstan-
ces shown to corroborale the

statements made out of court
and before he was examined, and
that the gtatements made by him
afterwards were in the nature of
confesslons. Ifthis claim of the de-
fendant s correct then it would be
impossible to show that the testi-
mony isuntrue unless he had actund-
ly been puilty of pelygamy or un-
Jawful cohabitation, and such per-
sons are disqualificd from aeling as
jurers by other provisions of the stut-
ute than those above guoted, but
the statute goes beyond this and dis-
qualifles persone having a certain
belief. and authorizea the eourt to
make Inguiries, under oath, of per-
sons presshted or proposed na jurors
18 to their beljef.

If the t.eﬂt.lmonyfiven in this case
does not fairly tend to show that the
testimony riven is false, it 1s hard to
conceive how it could be shown,
and the statute would have no force
whatever.

The cnse was fairly and carefully
given to the jury Dby the learned
judge who presided at the trial; in-
deeﬁ, no complint is made of any
misconstruction or ruling, and the
order appealed from should be af-
firmed, and the cause remanded.
We concur:

SANDFORD, Ch. J.,

BoREMAN, Justice.

In the case of John Watson, ap-
{ pellant, vs. Qeorge L.Corey, respon-
dent, on petition for rehenring,

Jeelge Boreman delivered the opin-
lion of the court, which is as fol-
lows:

This case was decided at the
present term of this court, and the
appellant has appled for a  re-
hearing. The plaintifl states in his
petition for a rehearing that this
court, In the degision rendered,
fuiled to pass upon the main gues-
tion submitted, but based the deci-
sion upon a question which was
not involved in the controversy ex-
cept incidentally. If this be true,
the counsel were derelict in their
duty, and are to blame for any sup-
posed oversight on the part of the
court. The oversight, if any exist-
ed, was on the part of counsel and
not of the court. The ease pre-
sented was decided. The whole ar-
gument of counsel was devoted to
an effort to show that certain gec-
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