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reportport of examiner harkness

cowed the whole ground was in
harmony with the evidence

d should be adopted by the court
ae a complete vindication of the
ceuaed
judge marshall closed the

ante he claimed that the re
odvar had been derelict in not
Wt94hering in more of the personal

JWo erty of the church than he had
ne there was also some real

wate to which the same amerassertiontion
1ateIatyagliapplicablecable

tadge go henderson do you thinkthebe final decree estoes the govern
from pursuinging yproperty here-

after discovereddise
Jadge marshall yesyee sir as to all

Mperty1 not specifically mentioned
froe eeedecree
there was comebome further colloquy1 I this point and judge henderson
ed suppose the government is

croppedropbpped as to all other property and
PWit who do you charge that
low0o tovto

judge Marsmarshallball I1 charge the re
r with being negligent in not

informing the court of this outside
property so that it could be warned
hotc to become a party to the final
doffeeee without full knowledgeontl surjeetwibSubjeet we say we have evi

to show bad faith on the part
ithethe receiver in not detailing ac
whately his services as receiver
afabibb the question of his campen

ott was under consideration
thehe court took the matter under

SUPREME COURT
at the cession otof the territorial

court febrafebruaryary 19 judge
anderson read the following 0 in

tonon in the ewecase of the unitedak gee vsva byron W brown
the defendant was convicted in
6 first district courtatcourt at provo of

acty committed in violation ofailonon of the revised statutes
ot01 thee united states the perjuryperjur
argedalleged to have been committedcommitcommittedtei

e the defendant was being ex

hisdined on hta voir ahre to determine
competency to serveerve as a grand

autor ju the first districtOiIMstrict court atma he waswaa examined as to
suck under see 5 of thet of congress of march 22

47 22 statute 81 being seesec
of waiwhat ite knownknowd as the edmundsuw andUd that while being so examexairhe testifiedtestined that he did not beeaive it right for a man to have morethan one living andat the samemine time and that he

not believe it right for a man to
SS III the practice of cohabiting
thaiti jrewore than one woman andhee did not believe in polygamy
alh phamy of wives I1thishishy Is alleged to be false and the

of it perperjuryjury after the ver
trial fondantfen dant moved for a new
4SS the ground that the evioe Is to support the

thereorderorder was denie I1 and
dar appeals from the orabingrabe

delvingaying the motion
dtafoi question presented is
adletdi

jhb6 evidenceeTidence warrant the verT

amsl in the towaae of the unitedww 19 pac rep

where the samesame question was pre-
sented this court statedelated the prin-
ciple which should govern as fol-
lows

the juryury are the judges of the
facts and in order to justify the
court in reversing an order refusing
a new trial it must appear that
there was an entire absence of evi-
dence or that the evidence so clear-
ly preponderatesates in favor of the
prisoner as to suggest the possibility
that the verdict was the result of
misapprehension or partpartialitylaHty it is
not enough that the court might
have arrived at a different result

we are satisfied with the rule just
stated and it only remains to test
the case at the bar by it it is not
contended but that the evidence waswaa
sufficient to establish the fact that
the defendant testified as charged
in the indictment but the claim
is made that the evidence failed
to show that it was false the
evidence that the defendant testi-
fied as charged in the indictment
consisted among other things of the
testimony of the stenographic re-
porter who attended and took the

1 evidence when the defendant was
examined and his transcribed min-
utes are in full in the record from
which it appears that the defendant
was called as a grand juror and was
challenged by the government coun-
sel upon the ground thathe believed
it right for a man to have living and

more than one woman
at the same time and to live in the
practice of cohabiting with more
thanthan one woman whereupon he
was sworn and examined and in an
examination which covers several
pages and in which the court and

I1

counsel for the government both
participated he repeatedly testified
that he did not believe it to be right
that he bellbelievedeved it to be wrong both
legally and morally and that he did
not believe in polygamy the ques-
tions were repeated to him manymamy
times over and in various forms and
the same answer repeated

to show the falsity of the testi-
mony evidence was given that the
defendant a short time before his
examination had advocated the doc-
trine of polygamy and averred his
belief that it was right also that he
was and for many years had been a
member of the mormon church
being a seventy ay that the duty of

a seventy was to teach and
preach the doctrines of the church
that he had lately returned from a
mission that polygamy and its
practice is one of the acknowledged

doctrines of the church andand a
number of witnesses testified that
after he had given the testimony
complained of and it had become
known and he was questioned as to
why he so testified he explained
that he knewnew it was right it was
not a matter of mere belief but it
was absolute knowledge with him
that it was right

then followed the testimony of
witnesses who testified as to state-
ments made to them by the defend-
ant to that effect

it will be seen byc this statement
of the testimony that evidence was
given showing that defendant as-
serted a belief contrary to his testi-
mony and in accord with the doodoe

trine of the worganization of which
he was an active member a short
time before his testimony was given
and that when he was approachedapproachea
reprovingly by members of his
church and others for giving the
testimony as he did be asserted a
belief contrary to his testimony and
undertook to explain that it was
past belief and was actual knowledge
it is unnecessary torfor us to consider
this claim for he testified that he

believed it was wrong and the
jury waswaB justified in findingending that
this claim was made in bad faith

it is claimed by counsel that the
testimony only shows that two in-
consistent statements were made by
the defendant one under the sansanc-
tion of an oath and the other with-
out it and that the presumption is
that the statement under oath is
true and must prevail we think
there were strong circumstan-
ces shown to corroborate the
statements made out of court
and before he was examined and
that the statements made by him
afterwardsJs were in the nature of
confessions if this claim of the de-
fendantfondant is correct then it would be
impossible to show that the testi-
mony is untrue unless he had actual-
ly been guilty of polygamy or un-
lawful cohabitation and such per-
sons are disqualified from acting as
jurors by other provisions of the stat
ute than those above quoted but
the statute goes beyond this anaana dis
qualifies persons having a certain
belief and authorizes the court to
make inquiries under oath of per-
sons presented or proposed as jurors
as to their belief

if the testimony given in this cawcase
does not fairly tend to show that the
testimony given is false it is hard to
conceive how it could be shown
and the statute would have no foroeforce
whatever

the case was fairly and carefully
givena to the juryjur by the learnedEud e who preadpresidedeed at the trial in
de ae no complaint is made of any
misconstructionfon or ruling and the
order appealed from should be af-
firmed and the cause remanded
we concur

SANDFORD ch J
BOREmAX justice

in the case of john watson ap-
pellant vs george LCorey respon-
dent on petition for rehearing
badgejauge boreman delivered the opin-
ion of the court which is as fol-
lows

this case was decided at the
present term of this court and the
appellant has applied for a re-
hearing the plaintiff states in his
petition for a rehearing that this
court in the decision rendered
failed to pass upon the main ques-
tion submitted but based the deci-
sion upon a question which was
not involved in the controversy ex-
cept incidentally if this be true
the counsel were derelict in their
dutduty and are to blame for any sup-
posed oversight on the part of the
courtc0uA the oversight if any exist-
eded was on the part of counselco and
not of the court the case pre-
sented was decided the whole ar-
gument of counsel was devoted to
an effort to show certain sec


