
iotov 3 arithoeTHLEim news emecae
reads as follows an exception liit inoaan ob-
jection taken rtat the troaltrial to a decision ap
on a matter of law whether such trial be
by the jury court or referees and whether
the decideeldecisionsiou bobe made during the formation

I1 of the jury or fala the admission of evi-
dencedence or inla the charge tto a jury or abany
other calling of the action

I1 for trial totd the rendering of the verdict or
decision if etwas intended that at the
time meant the final trialtriai then wiofiono ruling
of court upon any motion or demurrer

I1 prior to the calling of the case for fina
trial can boba exceptexceptedcd to such could not
have beenbecu the antenintentiontion 6off tthehd legilegislatureslature
as the dalldalidallydaliyT practice otof every attorney
attests

the deaninmeaning of trial here and genergenen
nilyoily throughout the FrAcpracticetice act unless
the immediate context showssnows a more rerei
strictstrictered tense thathe action
the trial of everyerv issue both ofor lawjaw and
facfacttandand that the new matmstmattelinterin the an-
swer shallshail be deemed controverted for
every purpose of the trialtriai of the acttonaction
in other words it was la tendedintended by these
words to the place of a reply
which is not allowed under our statute
suchsach is13 the interpretation given to it
in california new yorkyoi and elsewhere
generally

and how unreasonable any other con
Ftruction is13 it just to say thagthat a party
admits thothe allegations of a pleading when
thetho law does not alallowlow him to deny them
andarid intheif the allegations are deemed contro
vocvoraverted only oaon the final trial of the facts
thetho defendant laIs at any timotime to
judgment oriorlon the pleadingskilgil torfor in that case
there Is no final trial of the facts ander-
sen

ander-
son calsuppose theabe defendant should ask for
judgment on the pleadings could it be con-
tended for a moment that be was entitled
to it yet it1 we accept the construction
contended for by the defense we necessar-
ily come to the conclusion that ahe defend-
antantisangisIs entitled to judgment buch a pos tion
Is not reasonable and cannot be upheld by

4 any court
nutbut it the trial referred to laIs the final

trial of the issues of facts then where do
we get any authority for saying that the
defendant can rely upon those facts except
on the tzt failal the object of pleadings Is to
form an isissuesueque but the truth of those facts
before they are proven on the trial of the
issue cannot be said to be admitted there
Is13 no statute or rule of0 pleading to that
effect the new matter serves thetho defend-
ant no purpose whatever except epou the
trial of the milesissues unless it be to lotifnotify the
adverse party of what tthebe defendant i ld
to rely upon on the trial it Is necessary
for thothe defendant to state these affirmative
matters in order to betoe allowed to provebroye
them 1 I1 van Sant PIpl

and it Is evidently intended by thehe prac-
tice act to consider this new matter de-
nied for al purposes of the action an
ascueibue cannot be formed except a matter be
affirmed on the one side and denied onort the
other seosec ot the practice

an issue ot tactfact arises firstyfirst upon a
material allegation in the complaint con
troverted by the answer and second up-
on new matter jnin the answer an
iesue otof law Is joined therthereineld no issue of
law either by demurrer or motion is joined
on the allegation of new matter in the caseewe
before us then the new matter in the an
ewer has an issue of fact joined on it undand
theathen of course to produce the issue there
Is a denial as no isueis ue can arise except
there bmwbor a denial either in fact or in law

raised here on the new matter
by any words or pleading on the part of the
plaintiff it must therefore arise by lawlaws
for the statute says that it exlerlexiststs
it again an issue of law be raim on thehe

new matter in the answer by a demurrer
thereto and the demurrer be overruled
then hayssaya section CT47 it a demurrer to the
ansausanswerWer be overruled the facts alleged in
thetho answer shall still be considered as de
nial that denial is before the trial efgf
i he facts and by the word still it pre-
supposes the continuance of a former
denialdeneal the denial raised by thelahthe lawjaw the
reply la made by law and van Sant
says thalthai any answer settsettilioiligfilz up new
matter not constituting a counter claim Is
deemed to betoe controverted precisely the
same as though thetha plaintiff bad putt idin a
reply traversing thetha allegations U1 I van
sant in new yorktork a counterclaim
required a reply but to no other new mat-
ter waswaa it allowed yet that learned author
says that th other new matter la deemed
controvertedthe same as ifit sa reply hadbad
been allowed anaand filed

then we conclude that neither the de-
cisions norllor the statues support the view

I1 that thothe new matter in the answer Is ad-
mitted and we further that such a
position is unreasonable and hence unten-
able but it Is lastly contended that the
order for alimony should not have beenbeun
made because the marriage was neither
proven nor admitted it this be truetruet that
the fact of marriage Is neither proven nor
admitted then I1 hohe order should never have
been made for the law is settled that one
of0 these things must appear before the
court can grant alimony the complaint

the plaintiff and de-
fendant aias a specified time and place and
alleges that for a year aflerafter thathe marriage
he lived and cohabited with her but after-
wards treated her in a cruelcruet and inhuman
inamannertiner andslad deserted hardld not support
herber and her children and that by wreason
of this course of the defendant her life waawas
miserable that ghoabo and defendant cannot
livelv e in peace and union together that their
mutual welfare requires a separation and
that shebhe laIs wholly without means of sup-
port had defendant notilot said anatanythingairmir
about the marriage under california rul

I1 ingaings and our statute the marmarriageraago was
admitted foxesfox vs fox 25 cal bontbonben-t ren-t

calcah Bbutu hi goes
furtherberher and in express words aadmitsdmits the
factortactfact of marriage that the ceremony did
take place at thothe time and place alleged
but hohe seeks to avoid it by alleging that the
plaintiff hadabadahad A husband then living from
whom she was not divorced and that he i

had a wife then living from whom behe was I1

not divorced ilehe pleads confession and
avoidance and aspart otof the avoidance he
pleads hishibhi own crime heile cannot do this
he cannot set up his own orlcrlchimecrimeme as adefense
to ullothe action thalthat doctrines is too wellwelt
settled 4 ricPicpictroirliritrlI milosallos vs chilton I11

botbut it lydidit did that allegation and thetho alle-
gationgrattrat fanolanoot herWr formerfortner mamarriage and all the
new matter stands denieddonled under the statute
as I1 have and cannot be taken na03
true until proven this court cannot on
thetho pleadings say that oithercither plaintplaintiff or de-
fendant hadbad another subsisting marriage
relation existing at thetha date of their inter-
marriagemarriagee

but the defendant not only expressly ad-
mits the fact of marrimarriageaget but goeskoes further

andalid docsdoca not deny tho living NOW and co-
habitation with the plaintiff therefore
under the 65 section referredallegations oforthothetho complaint which arbnotaro not
denieddonled in thothe answer arearo by express words
admitted Furtfurtherheryhert hebe proceeds to show
that thereis no reason why the plaintiff and
defendant annotcannotinnot ilvolive gethertogetherlo in peace
here then Is an express admission ofrif a
ceremony of marriage and an admission otof
living together and cohabiting together
what more lais necessary to provoprove a mar-
riage strictest ruleruia thethenthon ththe
marriage is fully admitted and the very
facttact that a man asks to nullify and have de-
clared void a marriage Is13 iain itself an ad

ot be fact of marriage what
does hebe say and ask this court to say gisvoldis void
Certcertainlyalmly a marriage it could be nothing
elsooiso

lain such cases the whole currcurrenterit of auan
honties aroare in favor ol01 granting alimony

pebpendentedents lite
airdbird vs bird in 1753 1 lee eceb easedcases by

rhillphill aw09 Is perhaps one of the earliest
cases of the kind

in that case the husband brought suitagainst the wife to annul the marmarriager inaeinge on
the ground that sho had another husband
living at the time otof her marriage with the
plaintiff this facttact was denied by thewlthe wirewifefe
and she applied for an allowance to enable
her to defend the suit the allowance was
grantedgrantedo notwithstanding the p in-
sisted that she was not his lawful wife

smyth1 Vsva smyth 32 adamadano 4 ports-
mouth vs portfortportsmouth 3 adams 63 here
forth vs herefoHeretorth a abbot yit N S
48 t in smith vs smith 1 I ed caC IL11 21the court says A novel questionon is pre-
sented here although the defendant de-
nies marrianemarrimarriageaveaie de facto he has net denied
cohabitation or living together nonor thegreat cruelty set forth in the bill at this
stagestare otof thothe suitsuits I1 do not think the pepleapiea
sufficientelentclent to prevent the granting ofor the ap-
plication

P
1 so alimony pendent ittlitewasewaawas al-

lowed the case before us is a stronger caseease
than this one torfor the defendant herein ad-
mits the fact of marriage and admits the
cohabitation and living together

the case of north vs north was one
where the husband brought suitsalt against his
reputed wirewife to nullify a marriage which
he alleged to be void the wife denied the
allegation that the marriage was void and
alimony pendent lite was awarded her

the facttact of marriage beingbeina admitted the
prespresumption Iss that it was legal until the

contrary shall bhiveive been established bytheby the
probia in theIN ccauseus north vs north I1
barbharb C it

inau all suits of divorce or for annulling a
marriage itif the nullity be promoted by
the husband as soonroon aaas the court isii judici-
ally informed that a facttact of marriage has
taken place it is competent for the wifevite to
apply torfor alimony pending the suit boyn
teratees mar and dvdiv also the
doctrine of B shop in bishis work on marriage
and divorce
the case otof brinkley vs brinkley SON50 N

Y is a leading casacase on this questionquestions
and in that caseme the court says where
an actual marital relation has been admit-
ted or shown and itslis existence in law aaU
sought to be avoided by some act set up by
the husbandhusbands and it devolves on him to
show that fact thero alimony will bbo grant-
ed until that fact Is shown torfor thothe relation
actually exists upon which the right to ali-
mony depends and the objects of the litiga-
tion is to annul that actual relation
ing some other factfacts the existence of which
s denied and further it inalnamayy bensaidbe said
that any facts and circumcircumstancesstancea being
shown which are sufficient for a court to
presume an actual ibarriamarriageev
they are also sufficient lonlor a court thereon
to found an order granting temptemporaryoradra
alimony though other allegations which
are at issue once being established would
repel such a presumption alimony pen
dente lite was granted

thus wo find that the order for
was not improperly made and stands

and not obeyed and no good
reason given farfor not complying with it
and I1 am askedaskea to enforce it A court canean
not allow its orders to bu repudiated craand
lee 13 disregarded 9 and continue to mamain-

tain
1

its dignity its self respect and its iau-
thority

u
thority were a court in a condition not to
be able to enforce its authority its failures
to make efforts to do EOso might be proper
but when a court can enforce its orders and
nattyflatly refuses BOso to do it can not long be
held in respect or its autauthorityhoritybority recognized
A court therethereforefores is in duty bound to en
ronefoneronfon e itaits orders

there is but one course left open fto0 the
court and that is to enforce the order it
laIs therefore the judgment of this court
that the defendant be imprisoned until thathe

alimonyand costa of this motion be
pampaid or until released by the court
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AMERICAN
meale 2621 11 NVwigginglngInr co of lumbermen

and tratradertradersdersdero3 are repreportedarted to bahavebaveye
failed with heavy liabilities their
failure ththrowsroNi four hundred men
out of employmentemploy

tenn 26 A privateprivate
telegram froinfrom helena states that
the greater portion of wetthe business
part of austin miss was burned
todayto day no particulars

A helena special says thetile fire at
austin miss last night destroyed
the entire business portportionloli of
town heavy winds prevailed at
thotilo timetimo of the fire and little could
be donodone to cheekcheck the flames ten
large business liouilouhousesses were con-
sumed total loss insur-
ance small

RICHMOND va 26 theT formal
inauguration of the statue of stone 1

wall presearesepresentedanted to virginia
by a number of english gentle-
mennitenien occurred todayto day the cenemo
nies were very imposing and said
tebeteboto bo tilothe grandest demonstration
ever witnessed in this city fully
fifty thousand strangers werewore in
thetile city GogovernorvernorverLor kemper made
the introductory address in which
he spoke in the rnoinomostst feeling terms
of tills occasion alidand in eulogy of
stonewall jackson the revbev drhage was fhehe orator of tilethe day
at the close of the oration the
statue was unveiled amid cheers
firing of musmusketryketrykeiry and the boboom-
ing

om-
ing of cannon

BOSTON 26 sufficient evidence
has been found against la page the
suspected murderer of lizzielizzle lang-
maid to warrant tilotile attorney
genegeneralralrai to summon a grand jury
to asassemble at concord on thurs-
daydaytoto act upon bishis case detec-
tives saveay the evidence is ampleampieapieaple to
secure hisills indiindictmentestment at once

HEhelesaHELENAnenaLENA mtalt 2626 Harpinharp n davis
shot a inanman named middleton a
few days ago near copperopolis
montana middleton died shortly
after being shot the cause of the
diffIcultdifficultyylitikis unknown davisdavia is re-
ported pundernder arrest

MONTREAL 26 the latest offi-
cialcialclai news in connection with the
guibord matter is that the remains
will be buried on ihothe of nov
next1 having died on that day six
yearsirs age the inmembersembers of the in-
stitute CaCanadnadiennelennelenue havehavo chosen the
anniversary of his death for the day
of his burial

DENVER col 27 additional
returns from the late election show
heavy gains by the republicanrepublicans
who will have at least two thirds
of thetile coconstitutional convention

three of the participants in ththe
murder of four italians in thisthia city
recently have been arrested one of
them an italian i to hav-
ing

har-
ing played his harp whilst five
others cut the throats of their vic-
tims three of the murderers
galotti and Frankfrank Volindere I1ital-
ians

taltai
and a mexican are still at

large but it is thought they will be
overtaken in a few hours indigna-
tion is intense but it is believed
that the culpritculpritsswillwill bo dealt with
according to law

newNEW YORK 27 the london
times announces the safesare arrival
at thetile brighton aquarium of two
sea lions from california and says
they take food with avidity and
though apparently quiet they are
evidentlyntyltv ferocious and treacherous

john0lin and thomas Dowden fatheradand conjson quarreled early this a in
while drunk and fhethe father fatally
shot his sonsou I1

lanvell mass 27 A party of
newenew Eengland farmers mostly from
this city emigrated to california
thisthi morning starting infit a special
cacarf theythoy havehaver a carchr to themselves
relighth tigh to san franFraufranciscoelseacisca

CHICAGO 27 A washington
special says that a weilwell known
mississippian who occupies a
prominent judicial position in
washington says thothe next election
inin mississippiI1 will see a hell in
thatthab has never been
equalquaiequalledled former election outrages
in thewe southwillbouthsouth will fall into insiinsigni-
ficance

iiilii
by the side of the bloody

events of mhdthir coming elecclecelectionciollo both
sides are arming and both parties
aroare strong in thothe determination
thabthat each not bo cheated out
of thothu election the1 he are
thus far acting on the defensive
but the impudence on the partmartof of
the colored men will bring on an
explosion litt e dreamed of by the
people whomio fondly believe that all
disquietiskeoplequiet in mississippi thetho judge
says that spencer rifles have

to a small town where he
liuusedced to reside and upwards of

spencer rifles bleavoav0 been
brought into thetile state thothe dem-
ocrats say they dida not propose to
intimidate coicolcolored0red voters but if
the amesarnea people attempt to run in
voters from arkansas trouble will
begin they do not propose to be-
come aggravated into doing any-
thing that might be considered as
an outbreak so that troops mightt
be sent into the state they are
bound to keep away the troops at
all hazarbazarhazardsds so that at one election
they can have a clean sweep at the
ames gang the ames ticket is
made up of colored men with
one exception and somesonie of the
candidates are jail birds so that
the campaign against themthorn is one
in which every decent man should
sympathizeI1 ize the colored peoplepeole
are now being vigorously stirred up
and arefire advised by their orators to
wade up to their necks in blood if
need be rather than have their
rights trampled upon this talk
hirkhaa stirred them up to the utmost
the diligent armin gor both sides
with the unscrupulous tactics of
the ames men is cencertaintalia to cause a
collision the democrats are de-
terminedtermined to carry thatho statesStatensteas they
feel that they have the majormajoritytabubutt
they claim that they will use vio-
lence only in puttingpuffing down unfair
means the desperation of theames party may be understood
when itit is known thatthab the demo-
crats ibrats openly stateseato thatthab when they
once get control of the legiellegislaturez1 etareartheir first work will bbe to impeach13 ch
Amesand secure the prosecution of
thebhe former indictment found against
USIT S senatorbenator bruce in the judged
opapinton no languageang t azeage is too strong
tio0 portray the threatenedthreaten1

ed dangers
of the coming election in missis-
sippi

COLUMBUS 0 2797 the official
rate at the october electionlection as re-
turned to the secretary dfof the
state shows that hays majority
for gogovernorvernor was

RALraltonralstonstonSTox pa 27 cars on the
big planepiane ran away todayto day caused
ayby a break in the gear rope which
controls the break john burke
had head cut otoff george stickle
was fatally and john sides boot
and shoeshoo agent seriously injured

ANABLE mich 27 william
stewart wholesale liquor dealer a
prominent citizen was found dead
anon the street opposite the american
houshoua yesterday aamatwithwith four deep
wounds in his head his skull being
mashed in stewart left the store
the night previous hayinghavinga a thou-
sand dollars on his person which
was missing he leaves a wife
aandnd four children intense excite-
ment prevails

DETROIT MICHIGAN 27 thecoroners investigation of the mur-
der of wm stewartBtewartewait at annabelAnsabelaabel
michigan resultedreaul ted in the arrest of
heairlheuryhenry farrington as principal and
mrs rivers as accomplice itit is
supposed that farrington had two
men to assistassia in the murder and
that they have fled to the woods
stewart had nearly a thousand saloldol-
lars in his possession on the night
of the murder which was taken by
the murderers farrinfarrintonel ton has
served a termterra in the states prison
and hasbas been wanted some time by
the united states authorities for
PpassingaasingI1 countercounterfeitreitrelt money

the gale from the west continued
unabated until noon since which
time it has considerably abated
the bargebargey E T juddtudd with a cargo
of wheat from chicago to buffalo
is ashore at port austin reefbeef
thetile schooner sylvester weedoneelon with
a cargo of barley is ashore aap
au peleebelee the schooner emen is
ashore and full of water at starve
island linkelake erieerle a schsehschoonerodner with
a cargo of wheat wentwant ashore at the
straits of mackinaw on monday
nighnightt but has senceence been released
and his bbeingelg totowedped to petrpatr M leak-
ing the schooner P cleveland
is lying in the strait of of
aw leaking her canvas all gonegane

FOREIGN
LONDON 25 A special from

bombay says the nizam of hyde
babad after all excuses himself
from meeting thetho prince of wales
he pleads is too unwell to
undergo the journey himself but
sends tia deputation instead

tilethe markalark luanelaho express has theoheli
following weekly review of tilethe
british corn tradetrado another week
of storms and floods with a great
extent of damage lashnshas further re-
tarded the autumn sowings noth-
ing could havehavo been much worse
for the condition of samples ani
thethothothe abundance of foreign old wheatcheit
seems to be thothe chief security from
a wholesome dread the moromore we
know of thetile crop of 1875 the less
satisfaction it gives franca about

maintainsmaintains herheuher ratesrotes belgium andhollandrolland are rather dearer ger-
many oenegenegenerallyyally Ish very stelsteadyitistily tubuttdanzigdaczigI1 is1 I1higher prices atit stpetersburg vienna and in hun-
gary are unchanged

the criterion stakes at newmar-
ket todayto day were won by clan ron-
ald springfieldfield second
thirdtii I1rd

25 Tthehe prince of wales
arrived here todayto day havingbaying aisembarked from the at ismalia

BERLIN 25 the emperor wil-liam returned todaytodayto daydav from his triptup
to milan

MADRID 25 the epoca of thitthisLcity says that in addition to thotilo
troops sent to cuba since theappointment of valmasedabalmasedaValmaseda to the

captain generalship the govern-
ment liaslins determined to sendsand a fur-
ther force of which formsnorms a
tenth part of the last levyley

the executive authorities of cuba
have received directions to purify
thothe cuban admadministrationin by pun-
ishing the authors and participatoryparticipators
in frauds without distinction

LONDON 26 the bullion gone
into the bank of england on bal rtr
ance totodayday Is pounds

the race for the Cambridgeshire
stakes todayto day at newmarket was
won by suttonbutton lord gowran sec 111l
end and grey palmer third

the london correspondent of the
liverpool courier says after car s

dinal McCloskeys siastosojournliorio urn in ralpalpanspalisis
hlletiee Wwillwiiliiilii come here theh catholics
0off london are preparing ailallan im-
posing demonstration of wdwelcomeelcome
mccloskey will be the guest of
cardinal manning while here it is
saidsald that a conferconferenceencoence of leading
catholics of tilethe south ofengland
will meet here next week totb ar
range a grammepro for a public ro nicaption to him it is expected mc-
closkey will make a tountour of the i

provinces he will certainly viltvisit
liverpool and possibly glasgow

PANAMA oct 16 the national
government overturned the state n
governmentgovernmentovern ment on the dinst andimprisoned president arozamenaArozmena
anetand several of his subordinates
the change was effected without
disorder of any kind Grey town
hadbad been attacked by bands of men
and the governor killed and troops
were sent to the relief of the city

BERLINbernin 26 prince Frederfredericklekfek
williamwilliams fritz unveiled the
baron stein memorialrial totbtodayday thelothere
was much ceremony r d y

ROMEroue 26 it is stated that lomsomeegerman bishops recently asked the
advice of the vatican as to what
line of conduct they should pursue
so as to terminate their conflict
with the german government
cardinal antonelli consequently
sent a circular to all thothe german
bishops asking for their opinion
concerning the means of arriviarrivinggatat
an understanding between the gov- i
emmen tandand the episcopacy

LONDON 27 A special telegram
from paris announces that the gov-
ernment is prosecuting the echoicdechod 1

agaccioajaccioAjaccio M Rouhersliers official organ
for stating that the constitution is
an uncertain regime established by
a group of persons without autho
rita

llieilletheilie screw sloop of war Albalrossrosf
hashag been ordered to proceed toto
panama to protect british interests
there s

the british admiralimI1 in the medmod
has been instructed to

takebake action relative to thetho recent i
attacks upon english merchant
men by spanish pirates

it is thought governmentthe will
prosecute the consigneesconsignees of armsarms
shipped hence to china during the
recent negotiations several cargoes
are now en route

thetile morning standard says ththetho0
servian passed by a
vote of 61 to 4420 a motion for war
with turkey

the insurrection in
has been renewed and thothe now
achanan has fled to IKhadjend

BERLINFRLix8 27 thethe german parliaparila 4ment met todayto day thothe emperor
william waswaa absent on account of
indisposition and his speech was
read by herr Delbrudelbruckcb minister of
state mistits majesty sayssacs thatUAL sogo fhifar
asaw human judgment ahncan discern
peace is more assured now lhnnthan at
auyany time during twenty years pre-
cedingI1 the reconstruction of the
empire

20 the ohamchambam
berher of deputies was prorogued on
thothe extraordinaryextraerdlstyxpowers of
the executive wawereworeerecre voted by
agaagainstdinst 14

y

advicesadvises from guadalajara to tho
state that nivefive of thetho particle

ants in the murder of the americanamerlean
missionary john L stephensstephenbSteph eddefi
which occurred in
MarchMaTch 18201870 had been exexecuted


