— ———

sTINoOvw. 8

= —

THE DESERET NEW S.

S=22

reads as follows: “An exeeplion is an ob-
jection taken at the érial to a decision up-
on a matter of law, whether such trial be
by the jury, court or referces, and whether
the decision be made during the formation
of the jury, or in the admission of evi-
dence, or iu the eharge {o a jury, or atany
other time from the calling of the action
for trial to the réndering of the verdict or
decision.” I it was intended that at the
time meant the final trial; then no ruling
of court u any motion or demurrer
prior to the calling of the case for fina
trial can be excepted to. Suach could not
have been the intention of the Legislature,
as the dally practice of every attorney
attests. . g
The meaning of “‘trial” here and gener-
nlly throughout the Practlice Act, nnless
the immediate context shows a more re-
stricted sense, i8 the**trial of the action”—
the trial of everv issue both of law and
fact, and that the new matter in the an-
swer ghall be deemed eontroverted for
every purpose of the trial of the action.
In other words, it was intended by these
words to snpply the place of a reply,
which is not allowed under our statute,

- —

and does not deny the living with and co-
habitation with the plaintiff. Therefore,
under the 65 section referred tobefore, these
allezations of the complaint which are not
de¢nied in the answer, are by express words
admitted. Further, he proceeds to show
that there is no reason why the plaintiff and
defendant snnot live together in ce.
Here then is an express admission © %
ceremony of marriage, and anadmission o

living together and cobabiting fogether.
What more is necessary to prove a mar-
riage? Under the strictest rule then the
marriage is fully admitted, and the very
fact that a man asks to nullify and have de-
clared voud a marriage, i3 in itself an ad-
dmission of the fact of marriage. what
doues he say and ask this Court to say is vold?
Certainly a marriage. It could be nothing

Iso.
Elu such cases the whole (urrent of au-

*hm-itit;g ?EE in favor of granting alimony
nte lite,

Bird vs. Bird, in 1753, (1 Lee ee. cases by
Phill. 209,) is perhaps one of the earliest
cases of the kind.

In that case the husband brought suit
against the wife to annul the marriage on
the ground that she had another bhusband
living at the time of her marriage with the
plaintiff. This fact was denied by the wife,
and she applied for an allowance te enable

Sach is the Interpretation given to it
in California, New York and elsewhere
generally. |

And how unreasonable any other con-
etruction. Is it just to say that a party
admits the aliegations of a pleading when
the law does not allow him to deny them ?
And if the allegations are deemed contro-
vérted only on the final trial of the facts,
the def nt is at time entitled to
judgment on the pleadings, for in that case
rthere is no final trial of the facts. (Ander
son va. Penuie, 32 Cal. 265.) |

Suppose the defendaut thould ask for
judgment on the pleadings. could it be con-
tended for a moment that be was entitled
to {t? Yet, it we aceept the construction
contended for by the defense, we necessar-
ily come to the conclusion that 1he defend-
ant is entitled to judgment. Suach a position
is not reasonable, and cannot be upheld by
any Ccurt.

But if the trial referred to is the final

trial of the issues of facts, then where do
we get any authority for mh}q that the
defendant can rely upon those

on the tiial? The ob
form an issue—but the truth of those facts,
before they are proven on the trial of the
issue, cannot be said to be admitted. There
is no statute or rule of pleading to that
¢ffect. The new matter serves the defend-

ant no purpose whatever, except upou the | ally informed that a fact of marr
trial of the isSues, unlees it be to notify the | taken place, it is competent for the wife to

adverse party of whatthe defendantin
to rely upon on the trial

them. (1 Van Santveord Pl. 477.)

And it is evidently intended by the Prac- | Y. 181) is a leadin h
tice Aet, 10 ‘consider this newh,l;lattar de- | and ,,{ “ﬁ;t et e Coutts is question,

nied for al! purposes of the action. An

issue cannot be formed except & matter be | ted, or shown, and {18 existence In law is

affirmmed on the one side and denied on the
other. Sec. 1% of the Practice Actsays:

‘“An jssue of fact arises. First, Upon a | show that fact,there alimon
material allegation in the complaint, con- | ed until that fact Is shown, ;

And second, up- | actually exists upon
on new matter in the answer, except an | mon

troverted by the answer.

issye of law 1s joined therein.” No issue of
lav:hglthar by demurrer or motion is joined
on

allegation of new matter in the case | is denied.” *“And further, it ma d
before us. Then the new matter in the an-*| that any facts and ﬂircﬁmntnnu;mbgiﬂl

acts except | ““presumption ‘s that it was legal, until the
ject of pleadiags is to | contrary shall haive been established by the

It is necessary | ter’s Mar. and
for the defendant to state these affirmative | doetrine of B shop in bis work on Marriage |
matters in order to be allowed to prove | and Divorce.

her to defend the suit. The allowance was
granted, notwithstanding the p aintiff in-
gisted that she was not hus lawtual wife.
Smyth vs. Smyth, 2 Adams, 254; Ports-
raouth vs. Portsmouth, 3 Adams, 63: Here-
forth vs. Hereforthy 2 Abbect Pr. R. (K. S.,)
48¢. In Smith vs. Smith, (1 Ed. C. 1. 254.)
the Court says: ““A novel question i3 pre-
sented here. Altheugh the defendant de-
nies marriage de facto, he has net denied
cohabitation or living together, nor the
great eruelty set forth in the bill. At this
stage of the suit, I do not thiuk the plea
sufficient to prevent the granting of the ap-
plication,” So alimoony pendent lite was ﬁ-
lowed. The case before usis a stronger case

By Teﬁgréph.
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PORTLAND, Me., 26.—H. Wiggin
& Co., of Ellsworth, lumbermen
and traders, are reported to have
failed, with heavy liabilities; their
failure throws four bundred men
out of employment.

MEMPHIS, Tenn., 26.—A private
telegram from Helena states that
the greater portion of the business
part of Austin, Miss., was burned

particulars,

Austin, Miss., last night, destroyed
the entire business portion of
town. Heavy winds prevailed at
the time of the fire and little could
be done to check the flames. Ten
large business houses were con-
sumed. Toral loss $50,000, insur-
ance small.

Ricumonn, Va., 26.—The formal
inauguratien of the statue of Stone-
wall Jackson, presented to Virginia
by a number of English gentle-
men, occurred to-day; the ceremo-
nies were very imposing, and said
to' be the grandest demonstration
ever witnessed in this city. Fully
fifty thousand strangers were in
the ¢city. Goveruor Kemper made
the introductory address in which

than this one, for the defendant herein ad-
mitsa the fact of marriage, and admits the
cohabitation and living together.

The case of North vs. North was one
where the husband brought suit against his
reputed wife, to mullify a marriage which
he aile to be vold. The wifedenied the
allegation that the marriage was void, and
alimony pend:nt lite was awarded her. ..

The fact of marriage being admitwed, the

roo!'s in the eause.” (North vs. North, 1|
I‘b; 0- R. m} 4
In all suits of divorce or for arnulling a
ma y if the nullity be promoted by
the hus s 48 8oon as the Court is judiei-
iage has
apply for alimony pending the suit. (Poyn-
.. 247.) Such is also the

The case of Brinkley vs. Brinkley (50 N. '

: “Where
an actual marital relation has n admit- |

he spoke in the most feeling terms
of this occasion, and in eulogy of
Stonewall Jackson..: The Rev. Dr.
Hage was the orator of the day.
At the close of the oration the
statue was unveiled amid cheers,
firing of musketry and the boom-
ing of eannon.

BosTON, 26,—Suflicient evidence
has been found against La Page, the
suspecied murderer of Lizzie Lang-
maid, to warrant the Attorney
General to summon a grand jury,
to assemble at Concord on Thurs-
day, to act upon his case; detec-
tives say the evidence is ample to
secure his indictment at once.

HELENA, Mt., 26. —Harpin Davis
shot a man named Middleton, a
few days ago, near Cnpgerﬂpnlla,

sought to be avoided by some act set up by
the husband, and it devolves on him to |
will be grant-
or the relation
which the right to ali-
epends, and the objects of the litiga- !
tion Is to annul thatactuairelation byshow-
ing some other fact, the existence of which

swer has an issue of fact joined om it, und | shown which are sufficient for a court to

thenm, of course, to
is a denial, as no
there be a denial either in fact or in law.
No izsue iz raisead here on the

roduce the issue ther

?ﬂlnﬂt. It muost therefore a

or the statute says tbhat it exists.
It again an issue of law be rai®®d on the

new matter in the answer,

e | presume therefrom an actual marr
can arise except |1 .k

new matter | alimony, though other allegations whic

any words or pleading on the part of the | are at
by law, | repel such & presumption.” Alimony pens

by a demurrer | was not improperly

are also sufficient for a court thereon
to found an order granting temporar{l

Montana; Middleton died shortly
after being shot, The cause of the
difficulty is unknown. Davis is re-
ported under arrest.

- MONTREAL, 26.—The latest offi-
cial news in connection with the
Guibord matter is that the remains
will be buried on the 18th of Nov.
next; having died on that day six
years age, the members of the In-
stitute Canadienne have chosen the
anniversary of his death for the day

e, once being established, would

dente lite was granted.
Thus we find that the order for alim
made — and sta

thereto, and the demurrer be overruled, | unrevoked, and not cbeyed—and no good

then says Section @7, “‘It a demurrer to the
answer be ove s the facts alleged in
the answer shall still be conside as de-
nial.” That denial is before the trial ef
1the facts; and by the weord *‘still’’ it pre-
uuw the continuance of &8 former
denial!—the denial raised by the 'Jaw. The

reason given for not complying with it.

And 1 am asked to enforce A court can
not allow its orders to be repudiated, and
(Lee 13) disregarded, and continue to main-
tain its dignity, its self respect and its au-
thority. Were a court in 8 condition not to
be able to enforce its authority, its failures

reply is made by law. And Van Santvoord
gays that ‘‘any answer seiting up new
matter not constituting a counter claim, is
deemed to be controvertied, precisely the
same as h the plaintiT bad Jput 11? a
reply trave the allegations.” (1 Van
Sant. 618.) In w York a counterclaim
required a reply, but to no other new mat-
ter waa it allowed, yet that lear author
says that th- other matter i3 deemed
controverted—the same as if & reply had
been allowed ana filed. .

Then we coaclude, that neither the de-
cisions nor the statues support the view
that the new matter in the answer is ad-
mitted: and we find further that such a
position is unreasonable, and hence unten-
able. Butitis lastly contended that the
order for allmony should not have been
made because the - was neither
proven nor admitted. If be true, that

the fact of marriage is neither proven nor |

admitted, then the order should never have
been made. For the law 18 settled that one
of these things must appear before the
Court can grant slimony. The complant
charges marriage of the ff and de-
fendant at & specified time and place, and
alleges that for a year after the marriage
he lived and cobabited with her, but after-
wards treated her in a eruel and inhuman
mauner and deserted herydid not support
her and her children, and that by regson
of this eourse of the defendant her life was
miserable ; that she and defendant cannot
live in and union together; that their
mutual welfare requires a separation, and
that she is wholly without means of sup-
rort. Had defendant not said anything
about the marriage under California rul-
iIngs and our statute, the marriage was
admitted. (Fox vs. Fox, 25 Cal. 587.) (Ben-
nett vs. Bennett, 28 Cn.l'. 509.) But h- goes
further; and in express words admits the
fact of marriage, that the cercmony did
take place at the time and place alleged.

But he seeks to avoid it by alleging that the'|
plaintiff pad & husband then living from |

whom she was not divorced, and that he
had n wife then living from whom he was
not divorced. He pleads confesslon and
avoidance, and aspart of the avoidance. he

leads hi- own crime. He cannot do this.

@ cannot set up his own crime as a defense
to the action. That doctrine 18 too well
setiled. (4 Pick.22l). (Miles vs. Chilton, 1
Robertson 84 )

Bat it it did, that allegation and the alle-
gatien of her former marrigge, and all the
new matter stands d=nied under the statute,
as I bave ahown,lui‘ cannot be i1aken &s
true until proven. bhis Court cannot on
the pleadings say that either plaintiff or de=
fendant had another subsisting marriage
relation existing at the date of their inter-

Wﬁﬂgr
But the defendant not only expressly ad-
mits the fact of marriage, but goes further

to make efforts to do e0 might be proper,
but when a court can enforce its orders and
flatly refuses so to do, it can not long be

held in respect or its authority recognized.
A court, therefore, is in duty gou.m_i to en-
forve its orders.

There is but one course left open fo the
court—and that is to enforce the order. It
is therefore the judgment of this court
that the defendant be imprisoned until the
$9,500 alimony and costs of this motion be
paid, or until released by the court.
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In this City, Nov. lst, by Prest. D. H
Wells, Mr. SAMUEL BRAMALL and Miss
ALMINA COF?NER, hoth of Springville
Utah Co 15

——

WIFD,

In the 11th Ward, Salt Lake City, Oct.
3lst, of disease of the lungs, CHARLES
DENNEY.

Deceased was bora in London, England,

December 17th, 1822, aud emigrated 1o this
valley in 1873.

Millennial Star, please copy.- |

In the Tth Ward, Salt Lake City, October
313t-| ]375, at ﬁ:ﬁﬂ p-m- " ﬂ't Ehﬂlﬁrﬂ. iﬂfﬂﬂtum|
aged 1 year, 11 monthsy 6days, EPHITAIM
GEORGHE, son of Ephraim George and
Mary Jane Holding.

Ogden Junction and BMillennicl Star please

copy-

In tha 1I0th Ward, 8. L. City,October Z0th;
SUSAN PakiK s, wite of Willlem Waoody
aged 24 years and 4 weoks,

Deceased was a tender and affectionate
wife and a true friend.—CoM.

Millennial Star, please copy.

At Logan, of diptheria, NORAH. daugh~
ter of Fred. W. a:?d Aurelia Hurst, aged 8
years, 6 months and 19 days. =

of his burial.

DENVER, Col., 27.— Additional
returns from the late election show
heavy gains by the republicans,
who will bave at least two-thirds
of the constitutional convention,

Three of the participants in the
murder of four ltalians in this city
recently have been arrested; one of
them, an Italian, ¢onfesses to hav-
ing played his harp whilst five
others cut the throats of their vie-
tims. Three of the murderers

Galotti and Frank Volindere, Iial | Stewart

ians, and a Mexican, are still at
large, but it isthought they will be
evertaken in afew hours. Indigna-
tion is intense, but it is believed
that the eulprits will be dealt with
according to law.

NEwW YORK, 27.—The London
Times announces the esafe arival |
at the Brighton aquarivm of two|
sea lions, from Calitornia, and says
they take food with avidity, and
though apparently quiet they are
evidently ferocious and treacherous.
. John and Thomas Dowden,father
and son, quarreled early thisa, m., |
while drunk, and the father fatally
shot his =on. -

LowrLL, Mass., 27.—A party of
New England farmers, meostly from
this city, emigrated to California
this morning, starting in a special
car, they have a car to themselves
threugh to San Francisco,

CHrcaGo, 27.— A Washington
special says that a well known
Mississippian, who occupies a
prominent judieial pesition Inp
Wakhington, says the next election
in Mississippi will see a hell in
that State which has never been
equalled. Former election outrages
in the south will fall into insigni-
ficance by the side of the bLlood
events of the coming election; bot
sides are arming and both parties
are strong in the determination
that each shall not be cheated out
of the election. 'I'he democratis are
thus far acting on the defensive,
but the impudence on the part of
the colored men will bring on an
explosion litt e dreamed of by the|
people, who fondly believe that all
is quiet in Mississippi. The judge
says that 500 Spencer rifles have

to—daﬁ no
A Helena special says the fire at!

10,000 Spencer rifles have been
brought into the State. The Dem-
ocrats say they do not propose to
intimidate colored voters, but if
the Ames people attempt to run in
voters from Arkansas, trouble will
begin; they do not propose to be-
come aggravated into doing any-
thing that might be considered as
an outbreak, so that troops might
be sent into the State] they are
| bound to keep away the troops at
all hazards; so that at one election
they can have a clexn sweep at the
Ames gang. The Ames ticket is
made up of colored men, with
one exception, and some of the
candidates are jail birds, so that
the campaign against them is one
i which every decent man should
sympathize. The ecolored people
are now being vigorously stirred up
and are advised by their orators to
wade up to their necks in bloed if
need be, rather than have their
rights trampled upon. This talk
has stirred them up to the utmost,
the diligent arming of both sides
with the unscrupulous tactics of
the Ames men is certain to cause a
collision. The democrats are de-
termined to carry the State,as they
feel that they have the majority,but’
they claim that they will use vio-
lence only in putting down unfair
means. The desperation of the
Ames party may be understood
when it is knmown that the demo-
crats openly state that when they
once get control of the legislature,
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maintains her rates. Belgium and
Holland are rather dearer. (er-
many generally is very steady, but
Danzig is higher. Prices at St.
Petersburg, Vienna, and in Hun-
gary, are unchanged.

The criterion stakes at Newmar-
ket to-day were won by Clan Ren-
ald, Springfield second, Latamisce
third.

CAIrro, 25.—The Prince of Wales
arrived here to-day, having disem-
barked from the Serapis at Ismalia.
» ?:I:;IH. EETTJ]E Emperor Wil-
18 urned to-day f is tri
t0 Milar y from his trip

MADRID, 25.—The Epoca of this
city says that in additicn to the
15,0600 troops sent to Cuba since the
appointment of Valmaseda to {the
captain - generalship, the govern-
ment has determined te send a fur-
ther force of 7,000, which forms a
tenth part of the last levy.

The executive authorities of Cuba
have received direectiors to purify
the Cuban administration by pun-
ishing the authorsand participatoers
in framds without distinetion.

LoONDON, 26.—The bullicn gone
into the Bank of England on bal-
ance to-day is 30,000 pounds.

The race for the Cambridgeshire
stakes to-day at Newmarket was
won by Satton, Lord Gowran sec-
end, and Grey Palmer third.

The London correspondent of the
Liverpool Courier says, after Car-
dinal MeCloskey’s sojourn in Paris
he will come here., The Catholies

their first work will be to impeach
Ames,and secure the prosecution of

the formerindictment found against | MeCloskey will be the

of London are preparing an im-
posing demonstration of welcome.
guest of

U. S. Senator Bruce. In the judge’s | Cardinal Manning while here. It is

opinion mno language is too strong
to portray the threatened dangers

of the coming election in Missis- |

sippi.

COLUMRBUS, 0., 27.—The oflicial
rate at the October election, as re-
turned to the Secretary of the
State, shows that Hays’ majority
for governor was 5,549.

RALSTON, Pa., 27.—Cars on the

said that a conference of leading
Cathelics of the south of England
will meet here next week to ar-
range a programme for a publie re-
ception to him. It is expected Mec-
Closkey will make a tour of the
frovineces, He will certainly visit
Liverpool and possibly Glasgow.

- PANAMA, Oct. 16.—The National
government overturned the State

Big Plane ran away to-day, caused
by a break in the gear rope, which
controls the break.

overnment on the 12th inst. and
mprisoned President Arozmena

John Burke |and several of his subordinates.

had head cut off, George Stickle | The change was effected without

was fatally, and John Sides,

t | disorder of any

kind. Greytown

and shoe agent, seriously, injured. | had been attacked by bands of men
ANSABLE, Mich., 27.— William | and the Governor killed and troops
Stewart, wholesale liquor dealer, a | were sent to the relief of the city.

prominent citizen, was found dead
on the street op

BERLIN, 26.— Prince Frederick

posite the American | William, unser Fritz, unveiled the

Hous yesterday a.m.,with four deep | Baron Stein memorial to-dav: th
wounds in his head, his skull being was much ceremony. ay, there

mashed in. Stewart left the store

RoME, 26.—1t is stated that some

the night previous, having a thou- | German bishops recently asked the

sand dellars on his
was missing. He
and four children.
ment prevails.
DETROIT, MICHIGAN,
coroner’s investigation of the mur-

Intense excite-

der of Wm. Stewart, at Ansabel, | bishops ssking

Michigan, resulted in
Heurj'\;

Mrs. Rivers as accomplice., It is
supposed that Farringten had two
men to assist in the murder, and
that they bave fled to the woods.
ad nearly a thousand dol-
lars in his possession on the night
of the murder, which was taken b
the murderers. Farrington has
served a term in the States Prison,
aud has been vanted some time by
the United States authorities for
passing counterfeit money.

The gale from the west continued
unabated until noen, since whieh
time it has considerably abated.
The barge, E. T. Judd, with a cargo
of wheat, from Chicago to Baffalo
is ashore at Port Austin Raef’,
the schooner Sylvester Neelon, with
a eargo of barley, is ashore at Point

27. — The | Cardinal Anuntonelli

au Pelee; the schooner JFmen is|ship
ashore and full of water, at Starve | recent negotiations; several cargoes

erson, which | advice of the Vatican as to what
eaves a Wwife |line of conduct they should pursue,

s0 as to terminate their conflict
with the German government,
consequently
sent a circular to all the German
for their opinion

the arrest of | concerning the means of arriving at
Farrington as principal, and | an understanding between the Gov-

ernment and the Episcopacy.
LONDON, 27.—A special telegram

from Paris announces that the gov-

ernment is prosecuting the Ee¢ho 1’

| Ajaccio, M. Rouher’s official organ,

for stating that the constitution is

Y | an uncertain regime established by

a group of persons witheut autho-

rity.

'fhﬂ screw sloop of war Albalross
has been ordered to proeeed to
Panama, to protect British interesis
there. _ '

The British admiral in the Med-
iterranean has been instructed to
take action relative to the recent
attacks upon English merchant-
men by Spanish pirates.

It is thought the government will
prosecute the consignees of arms
ped hence to China during the

Island, Lake Erie; a schooner with | are now en route.

a cargo of wheat went ashore at Lhe

The Morwing Standard says the.

Straits of Mackinaw on Monday | Servian Skuptschina passed, by a

night, but has since been released | vote of 61 to 42, a motion for war

ing. The schooner P. .J. Cleveland

and is being tewed to Detroit, leak- | with Turkey.

The insurrection in IKhokand

is lying in the Strait of of Mackin- | has been renewed, and the new

aw, leaking, her canvas all gone,

FOREICN.
LONDON, 25.— A 8]

rabad, after all,
from meeting the Prince of Wales.
He pleads that he is too unwell to
undergo the journey himself, but
gends a deputation instead.

The Mark Lane Express has the
following weekly review of the
British corn trade. Anether week
of sterims and floods, with a great
extent of damage, has further re-
tarded the autumn sowings. Noth-

Bombay says the Nizam of Hyde- |indisposition, and his sp
% excuses himself Fﬁﬂdgg’a

JKhan has fled to Khadjend.

BERLIN, 27.—~The German parlia-
ment met to-day. The Emperor

ial from | William was absent on account of

eech was
Herr Delbruck, minister of
state. His majesty says that so far
as human judgment ean discern
peace is more assured now than at
any time during twenty years pre-
ceding the reconstruction of the
Empire. 4

Crry oF MEXI1CO, 20.—The Cham-
ber of {Deputies was prorogued on
the 15th. Extraordinary powers of
the executive were voted by 139

ing could have been much worse | nst 14.
fmg the condition of samples, and -'agfdvim froma Guadalajara to the

16t4h state that five of the particip-

the abundance of foreign old wheat
gseems to be the chief security

béen sent to a small town where he

Logan, Oct. 29, 1877,

used to reside, and upwards of

a wholesome dread. The more we|missionary
know of the crop of 1875 the less | which

from { ants in the murder of the American

John L. Stephens,
oceurred im Ahatuluco,

satisfaction it gives., France about | March,1870, had been exeocuted,



