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of the defendants could not bar
their rights

but in 1880 a circumstance took
place which indicates the amount of
these waters that the plaintiffsmiffs did
claim A statute had been passed he
fore that time creating the selectmen
of the county water commissioners
in and for their various counties and
gave them jurisdiction to apportion
water rights and to regulate them
theafie statute has since been declared
unconstitutional but in 1880 the
plaintiffs made a written petition to
this court in respect to their water
rights in these iwo streams and in
that petition they set forth that they
are the owners of the land described
in the complaint and that they were
the owners to a primary right to
thirty one hundred and sixteenths
of the waters of these two creeks
for the purpose of irrigating the
same this then at that time was
the claim that they were assert-
ing this petition was signed bytheby the
parties who preceded the plaintiffiss
in interest and it was sworn to luin
pursuance of that petition the water
commissioners adjudgedada budged them to be
the owners of that amount of water
studand issued a certificate accordingly
and in 1882 this certificate was
taken and filed and recorded of
course this judgment is not ees

but it indicates that at
that time the plaintiffsplaintiff s or their pre-
decessorsdecess ors in interest were only open-
ly claiming tuto own thirty one hun
dred and sixteenths of this water to
which they now claim to have a
title to one half of one creek and the
whole of the other

1 think it is but reasonable to sup-
pose that this is the only claim they
were making to the defendants ani
that was the only claim the defend-
ants supposed they were consenting
to when they admitted them to an
equal ownership with themselves in
point of time therefore I1 think
that during the irrigating season
the amount of claim or right to
which the plaintiffsplaintiff s are entitled by
reason of their adverse use is one
hundred and thirty sixteenths of
the waters of those streams

As to the change of use bbyy the
plaintiff I1 do not think that it is a

pa

2 matter of which the defendants can
complain if the defendants have
become the owners of that amount
of water they can use it during the
time that they own it as they see fit
while it is undoubtedly true that
while they took the waters and dis-
tributedtributed them upon their lands it
thereby aused springs to flow down
upon the defendants laudslands yet they
did not acquire such a right in these
springs as would preclude the plain-
tiffs from changing the use of the
water they were merely percolat-
ing waters and being such they be-
long to the owners of the soil and
they could divert them and make
such uusese of ththemem as they sasaww Bfitt

As to the appropriation of one
half of the waters of strongstrongsStio 19 can-
yon creek and all the waters of
waterfall canyon creek during that
portion of the season when they are
not wanted for irrigation and dur-
ing the time that they were con-
veyed to the city through their
pipes I1 am inclined to regard this
as an original appropriation the

waters oiof these streams up to 1882
when the eltycity pipes were put in
had only been appropriated for agri-
cultural purposes that is for irriga-
tion and consequently only for the

season it is true that the
settlers along canfieldCanti eld creek used
water for domestic purposes
during the winter but the
appropriation abiwhichb has been
made of one half of the water
of strongs Ccanyonanyon creek leaves
sufficient in strongs canyon creek
to furnish water furfor this purpose
and the fact that they had made an
appropriation during the summer
time while it was wanted on the
land does not prove an appropria-
tion for any other part of the year
itif water is appropriatedbated by a partyaparto
only forsfor a portion of the time it re-
mains for the bal-
ance of the time other persons can
appropriate it as they see fit

therefore I1 think that the ampro
privationpria tion in the winter season that
is after the irrigating season is
over of one half of all the waters of
strongs canyon creek and all of the
waters of waterfall canyon creek
is anewa new and independent appropria-
tion of waters that had not before
that time been appropriated

I1 therefore think that a decree
should be entered in this case award-
ing to the plaintiffs thirty one hun
dred and sixteenth of the waters of
waterfall and StrODstrongsgS canyon
creeks during the irrigation season
and only then and that which they
had appropriated after the irrigating
season is oven each year and until
it commences again the next half
year one half of strongsBt canyon
creek all of waterfall canyon creek
and that the balance belongs to the
defendants

H P hendereson judge

THE SCHOOL DISTRICTS

four wednesday nov 4

was the hour set for the trustees of the
twenty one school districts orthisofthis city
to meet at the county court house
and consider the proposition to con-
solidate the city into four school
districts but the action of the third
district court dispenses with the
necessity of the meeting for the
present at least the county cobit
having been prohibited from taking
any further action till the question
of its jurisdiction shall be heard and
determined by the district court
the datedata set for the hearing is nov
21 the following proceedings were
had before judge zane today who
granted the writ asked for upon the
following petition presented by
baskin and van hornehome attorneys
for the petitionerspetitioners

application FORFOB THE WRIT
TERRITORY OF UTAH t

county of salt lake
francis M bishop rudolrudolph

falden
h alff

jesse PF millspaugh J B walden
and wm nelson all of lawful age
and residents of salt lake city
salt lake countcountyy territory of
utah being first duly sworn each
for himself and not for the other
uuponn oath saysphatthat on the ath day of october
1889 wm M stewart superintend

ent of district schools ofvilake county utah terri taB
filed in the county court of air 1

salt lake county a petition for H
redistrictingdistrictingre of the school districtdistri
of salt lake city and the
of several of the districts inthat thereafter cowit on the
day of october aforesaid the couchuicourt made aridadd entered upon
ruiminutes of said court an 0
setting ththee time and
of hearing said petition
ordering notice to be giveniven
such time and place 0of hhew
saidsa1 d pepetitiontI1 tI1 on to the ttrusteesrus te es kofl
the school districts of salt iff
city interested in the matter
suchbuch petition

that said petition and said on
thereon are more fully set forthrth
certified copy of such petitionneti tion
order attached to tthish is skiaffidavitdavit ai
made a part hereof marked j

hibit A
that said county court is COWCCO

posed of george W bartch RW
bate judge and elias A 8
richard howe and 0 P muted
selectmen

that the hereinafter named talltrees of school districts in said EWatilake city have been pursuant to
the order of suldstid county court nownotts
fled of the time and place set fwhearing the petition aforesaid and
afflants further sayaay that said count
court is proceeding to hear fi
determine the said petition

that francis M bishop and jac
anderson are duly qualified kraii
tees of the seventh school district t
in salt lake city and said aishibishop
is chairman of the board of trusted
of said district that rudolph AWAMX
H T duke and C 0 Whitte momwe
are duly qualified trusteess of toetheeighth school district of salt lakecity and said alff is chairman ofau
the board of trustees of that ddistrict
that A J pendleton is a duydutt
qualified trustee of the ninth Jschool district in salt lake COXcity
that jesse PF millspaughh lemuel
U colbath and george A
lowe are duly qualified trusteestrusteer 4of the twelfth school diedistricttrl ava
said millspaugh is chairman of the
board of trustees of that district w

that E B critchlow W ii remerem
ington and J B walden are d
qualifiedfled trustees of the
school district of said salt lak
city and said critchlow is chaircl
man of the board of trustees of
district that E R Cauteoute11 u te G
erb and wm nelson aare
qualifiedfled trustees of the fofourteenthFourteenti
school district of salt lake caty
and said nelson is chairman of tb
board of trustees of that d
that john B and E A 1

hartenstein are duly qualified trub 1

tees of the twentieth school dldistricts12
tinin salt lake city

that if the prayer of the ablo
petition tto0 the county court bibe
granted the northern two thweatthirds of
the area now embraced in sau
twelfth thirteenth and fourfourteenthwent
school districts would be attached toj

and united with other egied
districts situate north of them A

said salt lake city to form
school districts and the deousout
one third of the area nonow emdemlb
in the said above named d


