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THE CANNON AND MUSSER
CASES

THETUB ARGUMENTS BEFORE TILETHE
SUPREME COURT

the appeal on the motions for new
trials in the cases of president A 31
cannon and elder A M musser came
up for hearing before the territorial
supreme court morning chief
justice zane presiding assassociateoblate jus-
tices powers and boreman present
the defendants were also in court

district attorney dickson objected
to the hearing of the musser case be-
cause one or two points had leenbeenbeen
raised therein that were not involved
in the cannon case and he was unpre-
pared to proceed with the argument
until next week

mrair brown said that the particular
point referred to was mr cariansVarValansrians
argument and due notice had been
Zeniven district attorney the

defense had done everything in reason
to have all prepared in time and ob-
jected to the continuance as a great
injustice

the district attorney insisted on
having five daysdaydayonotsnotnot icelee he was also
very anxious to have mr varlavariann pres-
ent at the time of hearing

mr brown then said he must insistansist
on having the case set for saturday
but mrair dickson stated that he couldcoulacould
not be present on that day and as-
sented to a suggestion of judgeju dge kirk-
patrick that until thursday the
dinst be allowed the prosecution to
file a brief in reply if they so desired

judge sutherland asked that there be
no restriction as to the time of argu-
ment and that behe be allowed the whole
of the morning sessionmr DIcksdicksonoriorl said that in that case hebe
would desire to use this afternoon as
his family were going eastcast in the morn-
ing49 and he desired to accompany them
to ogden this arrangement was ac-
cordingly made and judge sutherland
delivered his argument as loltolfollowslows

1
tiiethe indictment is bad for the reason that

it does not state a case including all the
elements odtheof the offense defined in the
third section of the edmunds act
we invoke the ruleruie which is settled

beyond all controversy that an indict-
ment must allege all the facts neces-
sary to fill every particular of the stat-
utory or common law definition of the
offense sought to be charged

I1 am cr Lly sees
1 bish on drcr pr seseesE 3

bish on st cr secsee and note
I1 arch cr pipa and pr 88 note
state vs mckenzie 42 me
koster vs people 8 michmich
endersinders vs people 20 id
palmer vs people 43 id
wood vs people 53 N Y
people vs alienallen 5 deniodenlo 1979
brown vs comm mass

6503
the rule is elementary and it would

be a waste of time to collect the cases
which affirm it

the section of the fatute on which
the indictment is founded proviprovidesdesydest
that if any male person inalnain a territory

hereafter cohabits
with more than oneones woman he shall
be deemed guilty of a misdemeanor
the indictment states that the grand
jurors find and
present that angus af cannon

on the first dday of june
A D 1882 and on divers lyotherther days
and continuously between the said
first day of june A D 1882 and the
first day of februaryr A D 1885imm at the
county of salt lakelaky and territory of
utah did unlawfully cohabit with
more than one woman to wit one
amanda cannon and clara C
mason sometimes known as clara C
cannon against the form of the statute
of the said united states in such case
made and provided 21

under the headbead first stated we rely
on two defects of the indictment

1 it failsfalls to allege or show that the
defendant is a I1 male person 11

the rule of pleading just adverted to
requires that the indictment should
allege that the is a male
person for in no other way could the
statutory offense be fully stated

where the offense consists of an act
done by a person of a parparticularticul ar des-
criptioncription the indictment must allege
that the defendant Is a person of that
description

people vs alienallen 5 denlodenio 799r

ex parte hedley 31 cal
commonwealth vs libbylibbs 11 met

64
king vs john 3 31 and S

2 the indictment does not allege
that the defendant put forth any pre-
tense of marital relareiarelationtion to the women
therein mentioned

the third section denounces all co-
habitation of a male person with more
than one woman toT0 confine it to a
cohabitation with tliemthemilem under a claim
of marriage the court must interpo-
late words which ththee lawmaker has not
inserted this court has held that it
ignot competent so to interpret and
hangechange a statute

Llostan0 bangan city vs buck 3 utah 3
36

leoni vs taylor 20 mich
tynan vs walker 3533 cal

but the prosecution advocates this
cr astrictivestrict ivelve construction and the charge

thetho court to the jury apparently
adopted the same view for othotherwiseberwise
holding out these women as wives
would have been immaterial

while we controvert the construc-
tion contended for by the prosecution
and insist thatthatthethe section applies to
allgill males who cohabit with a PlumpluralitylitY

of women we contend that the indict-
ment Is not framed on that reading of
the stastatutetutetate which the court below
seemed to adopt it Is fatally defective
if that construction idIs the correct one
it does not state a case with-
in

h
section three if it refers only

to0 matrimonial cohabitation
it must contain allegations of fact

tillingfilling every particular in the descrip-
tion of the offense as defineddefined by con-
structionst of the statute

bates vavs state 31 ind 72
schmidt vs state 788 id 41
commonwealth vs slack 19 pick

commonwealth vs bean 11ll jush
I1

commonwealth vs stout 7 B
mon

the mary ann 8 wheat
this indictment should have alleged

that the defendant cohabited with the
women as ulueswives

ll11

the court below erred in the rejection ojof
evidence offered by the defendant as
welluell as in instructions to the jury
the indictment Is founded on the ard3rd

section of the edmundsedmunda act under it
cohabitation by a male person with
more than one woman is an offense

the words of the statute are very
general and require construction thisfis evident from the first readingg ac-
cordingcordin to the letter of the statute it
being anfnm the present tense it is ex post
facfactoto it thus purports to apply only to
a cohabiting at the time the act passed
and was not even for that reareasoningssonIn its
nature a legislative act on elemen-
tary principles to be such it must not
interfere with pasipast or the present but
look wholly to the future

merrill vs shesherbernSherbabbrabrn 1 N 11II
secondly it applies to all males

without ieleardregardard to age unless the
word cohabit is propproperlyeflyeily interpreted a
boy below the age of puberty but old
enough to be capable of criminal in-
tents might be held within the statutestatute
if he divedlived with his mother and sister

if the act can have a future
operation then the word cohabit is
made to meanmeau shailshall cohabit then asso-
ciation in successive periods in lawful
matrimony with two women would be
within the letter of the stastatutetate fourth
y itif the court applies the
popular definition to cohabit nearly
every male in the country has been
guilty every day sincesilace the act was
passed

ittf is a rule of construction that
whwherere the words of a statute are gene-
ral it is the duty of the court to so in-
terpret and apply themthern that the statute
shall not lead to unjustor absurd con-
sequences U S vs kirby 1 wall 7
alvord vs lent 23 mich 27122 there
can be no doubt that the law was in-
tended to be solely prospective it I1iss
equally clear that it applies only to
malesmaies old enough to come within
moral and legal regulations in respect
to intercourse with the other sex
it is no less manifest that congressconaressgress
had no intention to restrict ththe privi-
lege of a man who has lost his wife to
marry and cohabit again

the word cohabit also needs con-
structionst a restrictive construction
webster and other lexicographers sub-
stantiallystant lallyly agree in two definitions
ill1 to dwell with to inhabit or reside
in company or in the same place or
country 2 to dwell or live together
as husband and wife if the court
were to adopt the first as evincing the
intention of congress it would leaicaleadd to
the most absurd consequences that
definition must be wholly rejected as
having no application to the word as
used in this statute it implies no in-
timacy no relation requiring legal
regulation certainly no restriction on
account of difference of sex

the other definition implies inti-
macy sexual intimacy and a degree
of it illustrated by the dwelling to
gether of husband and wife this
statute is intended to prevent the living
together of an adult male person with
more than one woman in the same
intimacy as Is usual between husband
and wifewile the statute means an
habitual living intimacy requiring mar-
riage to justify it in other words I1

forbids a moanman and two women to frlive together as to amount to cohabit
tion because both women cannotcan not
his lalawfulawful wives

this statute not only almsaims to vind
cate the institution of
mamarriageariage by prescribing a penalty fcaci
Ppolygamy but it enforces a correspon-
dent

n
practise it will not allow a manmar

to live like a husband with more than
one nayoman not only shall a man not
marry more than one but he shall not
take to himself practically more than
one woman to live with nimhim without
marriamarriageze

no intimacylcytey of the sexes
els
Eiss offensive

to the public nor criminal under this
statute unless it includes in fact or by
necessary presumption ultra matri
boniar copulation

all cohabitation which the law deals
bithiswith Is a sexual cohabitation the
law regulates and draws inference
from it because it imports a living to-
gether in the habitual practice of
sexual intercourse it hhasas been the
subject of judicial consideration for
several purposes they deserve a
moments notice first as evidence of
marriage or its consummation to b
evidence of marriage the cohabitation
establishesestablisheA the marriage habit and
needs mutual recognition of a marital
relation to give the repute of marriage

yardleytardleyrard ic est 75 pa st
badger vs badger 88 N Y 2
tyleTyler r vs sweet 2222 am dec
stevenson heirs vs MeReary 51

id
haynes vs mcdarmontmcdermott 91 NYN Y

brinkley VBag brinkley 50 idld

ev S 12971397
that copulation lais part of marital

cohabitation is by the common
law requiring it for cosummation of
inmarriagearriage

4 WV coast rep 60
statutes make marriage complete by

but at common law it was
a contract per verbe in cum
copula the contract itself produced
anat was sometimes called marriagemarria 0
dedc facto to distinguish it from a com-
plete and perfect marriage As a con-
tract detie present it was executory un-
til copulation no earnest was paid
there was no part performance and
one essential was lacking so that if one
of the parties had sexual intercourse
with a third person it was not adul-
tery

abr
in proceedings lain the ecclesiastical

courts in england either to annul a
marriage or for the enforcement of
conjugal rights the right of husband
and wife to have sexual intercourse is
fullyullyf acknowledged

Dr LushIngton in D eeasas A gg 1
robthobt liit 1 says 1I apprehend that
we areae all agreed that in order to con-
stitute the marriage bond between
young persons there must be power
present and to come of sexual inter-
course without that power neither
of the two principal ends of matrimony
can be attained namely a lawful in-
dulgencedulgence of the passions to prevent
licentiousness and the procprocreation of
children 11

liehe annulled the marriage in that
case because the female on account of0 f
an incurable malformation of the
vagina was incapable of complete
coition

impotence was recognized as ground
for annulling the marugemarriage thoughthough sol

in cauich it tthehe partapartiesiesles live
together three years and there is no
sexual intercourse by reason of the
impotence of the male the court
would declare the marriage1 null and
void

sparrow vs harrlsonharrison 3 curtcart 16
7 eng E R

pollard vs 3 id aos
AA right to copulate is decoirecognizedsizediized

though there is no legal process for
compelling specific performance

in orme vs ormeorrne 2 addams 2
eneng E R the wife who lived
withvikvit her huslandhusband but was not
admitted to his bed sued for
relief from this exclusion sir chris-
topher robinson said 1I think the
objection taken to this libel is well
founded it betssets up a case either alto-
gether without the jurisdiction of the
court or one at least very far trans-
gressing those bounds of intinterferenceerference
to which it has restricted itself in
modem practice

matrimonial intercourse may be
broken off on considerations of
health for instance and there may be
others with which it is quite incompe-
tent to this court to interfere

cohabitation between husband and
wife is a condonation of matrimonial
wrongs

johnson vsjohnson 4 paige
forgiveness by a wife for matrimo-

nial wrong cannot be inferred from the
parties living together nor even from
their occupying the same bed if copu-
lation is in factact disproved

II11

cohabitation is so inclusive of sexual
relations that it suffices to prove adul
tertery when the other necessary condi-
tions existgoror continuous lewdness in
the absence of marriage

in all modes of the cohabitation un-
der discussion sexual intercourse is
in whole or in part the motive
in matrimony lawful out of it unlaw-
ful

it is a form and habit of association
under which such intercourse is hab-
itual acaccordingcordin to the pleasure of the
parties
it is true that cohabitation may contin-

ue after this loticemotive has lost its force or
wholly ceased especially between hus-
band and wife it does not commence
however where that motive is absent
it does not continue between parties
who have joined themselves without
marriage or byaby a mere lascivious tie
after tthehe sexual desire between them
has died out it always has its incep-
tion in whole 0orr in part for this purpose
and its continuance is always proof ofoff
the practice lain short cohabitation is
eyevidencedence of habitual sexual intimacy

if themelistherelisretis no copulation for any periodi
dduringuriurl ng cohabitation I1 it is exceptional
and therefore does not militate againstt
the rule consequently cohabitation iss
only tolerated where such intimacy issintimacylawful it is never proper to formuformulatecratee
a general rule on what is merely ex-
ceptional cohabitation should be ac-
cepted for what it generally or univer-
sally implies

any habitual association of persons
of opposite sex which does not ap-
proach in habit to such familiarity ass
to be proof of sexual intercourse iss
not cohabitation they may exeexciteI1 te
suspicion by their mutual conduct andI1

itt may be shshownwn that by stealth theyy
hhaveave made opportunities for lasciviouss
intercourse and still there be no co-
habitationabiabltation

cohabitation which requires mar-
riage to commend and justify it is pe-
culiar it is plainly distinguishablee
where the parties and the particularsticolarss
of their mode of living as dargarfarar aass theyY
ever come under general observationa
are seenseenandand understood it is suisufuii
generisand not likely to be confounded1
with any other living together

no explanation of the relation is so3
expressive and complete as the one we
nave insisted upon a drellingdwellingduelling torethertherr
dymaleay maiemale and jemalefemale adult persons in thee
intimacy of husband and wikwife

the defendant therefore should nott
have been convicted if ho did not live

in such intimacy with both of the
women mentioned in the indictment
this is the legal rule or instruction
which the court shoshe aldaid have given the
jujuryry and it was matter of fact for
them to determine whether the de-
fendant was an adult male person and
so lived or dwelt with those women as
that rule requires to constitute cohab-
itation
to enable the jurylury to decide the

question in issue it was the primary
duty of the prosecution and the abso-
lute right of the defendant to have
disclosed to the jury in the evidence all
the facts tending to bishov and illustrate
his dallydaily and nightly habit of livingjiving
and conduct with and towards the
women with whom he is charged with

A verdict of guilty affirms precisely
that the defendant is an adult male
person and that during hetue period
mentioned in the indictment he co-
habited with those women the ver-
dict affirms the law and the fact the
law as the court has ciecledelliedfined it and the
fact as they find it from the evidence
which the court permits them to hear
if the court has erred in denning the
law the jury have been led wrong to
affirm the law involved in the affirm-
ative of the issue if the court has
erred in the rejection of evidence the
jury have affirmed the fact involved in
the issue without having that full in-
formation which it was the duty of the
prosecutionrosecution to offer the duty of thekurtcourt to submit to the jury and the
defendants nightright0 to have them con-
sider P

the error of the court on the I1 trial
consisted in the rejection of evidence
necessary to such fulllull information tto0
ake jury and in the instructions divgivenen
them for the law of the case the iatterlatteratter
mustroust be here considered with reference
to what the learned judgejud e said and
what he refused on request to say

1 it was neither allealieallegeded in the in-
dictment nor made the subject of
inquiry on the trial nor submitted to
the jury to find that the defendant was
a male person

the court expressly refused to in-
struct the jurylury that the ingredients of
the offense included among other
things that the person chargedchanged be a
male person 1

transitrans p 21 9 th request
2 the courtourt refused to allow by

proof fullfall information to the juryjurYmatter was offered pertinent in it-
self to the issue and on cross elamin
atlon of clara C cannon etwasit was very
material for it tended to show what
were the defendants practical relations
to the women named and during the
period of time mentioned in the in-
dictment

it tended to show first an intention
nottonot to violate this statute second
that the defendant did not live with
those women in the intimacy of hus-
band and wife that he did not occupy
nor visit their private rooms nor have
sexual intercourse witawith them

admitadmi iff you please that these facts
are not ababsolutelysolsoi decisive they are
pertinent to the inquiry whether there
was cohabitation under a ruierule that co
habitattonis the dwelling totogetherether in
the intimacy usual between husband
and wife conceded to include in fact
or by necessary presumption the op-
portunityportunity and fact of sexual inter-
course it cannot plausibly be ques-
tioned that it was proper to show that
in the sleeping apartments of each of
the women were children and some of
them of adult age who habhabituallyritually
lodged there with the women named
precluding any opportunity of private
intercourse between them and the de-
fendantfendant that he didiotdid not visit their
apartments ajor occupy or frequent
any other with ithem for suchsueh inter-
course that ioin fact he bad no such in-
tercoursetercourse

in short we insist that on those facts
it would appear there was neitneltneitherherthethe
form nor the substance of cohabitation
the facts rejected would show his in-
nocencenocencecerice or at least and that is enough
for our purpose tended to show it

the matter offered to be proved
showed an actual separation from
these women except in particulars of
livinliving and conduct which are wholly
innocent and would be in line with
correct deportment of host or guest
in a house with ladies

if an intimacy like that between hus-
s band and wife isJ j inquired for and is

the gist of the inquiry wouldwo aldaid not such
facts naturally influence the judgmentjudg in ent
would they not have some weight and
be entitled to some weight thosefacts would enlightenenlienil gatenguten the understand
ing as to the very elements of cohabit
tation the first inquiry that would
occur toboytheithe impartial investigator
would be how they daily and nagnightlyatly
conducted towards each other didthey sleep together did they private-

s I1ly occupy any room habitually didtieythey have sexual intimacy if told in
answer to such questions that behe never
sought or haahadbad access to the pri-

e vate rooms of the females that
he neither had opportunity norsought to make any for sexual
intercourse that he hadbaa no such intercourse and that in all his actual andapparent conduct towards them no
thingthins was done which would not be
consistent with the strictest proprietyand the utmost personal indifference
would bot such information ithelpheip himto decide whether he ivaswas living likeilkeke a
husband with them

this information was all witwithheld
and withheld on the express ground
that it immaterial andaad incompetent

if the juryury had been instructed thatthey could not convict unless they
found from the evidenciaevid encaenco that the de-
fendant cohabited with these womenas a husband cohabits with his wifethe absence of such details would in

oinedine a fair luryury to acquit therefore
I1 call attention to the instructions

3 the court erred in not giving theproper instructions
thetile court did not define the wordcohabit at all the jury were not I1in-

formed that the legal substance of the
charge was that the defendant had
lived with these women in the inti-macy usual between husband and wifewile
and that it devolved on the jury to
find on the evidence whether
that charce was true moreover the
court refused to instruct the jury thatthe indictment was founded on the
third section ofot the edmunds acttrans p 20 1 request the court re-
fused

re-
usedf to charge tuat that section was
applicable to utah or provided that it11

any male person here since march
has cohabited with more than

one woman he shall be deemed guilty
of a misdemeanor ad request 2

the court refused to instruct the
jury according to the ath uthoth oth ltd
ath and oth requests all of which con-
tain a correct exposition of cohabit
and the statute

these instructions were refusedandno other equivalent instructions were
given this is error brief p 12

the learned judge states correctly
thothe charge contained in the indictment
but the jurys attention was otonceot once
diverted from that charge without any
explanation of it by a positive direc-
tion to convict on three things being
found to be true on the evidencetrans p 19

there is no reference to the statute
no expeapexplanationlanation of the elements of the
offense no analysis of the testimony
to point out to the jury what portion
of the evidence was addressed to eachpart of the charge I1 bish lain cr pr

the court not only omitted and re-
fused to I1instructn Ct thatthat to cohabitco 11abit was
to live with the women on the terms
that a husband lives with his wife but
expressly informed them that the prin-
cipalF al parts of what is concededneededco to be
I1in tthisIs law cohabitation were unnec-
essarycs sar thehe jury were directed toaytconvictc0n v if they fofoundaad from the evidence
that he lived iulit the same house and
ate at theirthelr respective tables one third
of his time or thereabouts and that he
held them out to the world byb his
language or his conduct or by althbothas his wives 11

let me discuss the constituents of
the offense as thus stated

first the court refers to the defen-
dant as a male by using the masculinepronoun the requisiterit age and sex
were assumed neitherither is apparent to
this court except as disclosed by the
record

the evidence incidentally shows both
the age and sex butbat the subject wasnot submitted to the jury the learnedjudge decided the age and sex him-
self

second As to his living in the same
house if there is any alfferencedifference be-
tween one housebouse and another as to the
applicability of that branch of thecharge it was ignored iniii what IVwasaS
saldsaid to the jurypry the court must
have regarded any such differencesas immaterial in the deliberation of thejury the dimensions of the houseare not stated out the relative posi-
tions of rooms were explained by ttheetestimony the court determined theimportance of that dldi thelearned judgejudge must have regarded the
evidence as addressed to the benchand not to the jury box this was a21

double house each of these women
were members one had four childrenthe other nine they had separatesuits of apartments and maintainedindependent and distinct householdsthere were doors for interior com-
municationmunication between these sets of ap-
artmentsartmeatsments if the court meant to say
should the jury find that the defendantlived in this house where these moth-ers also lived then all mattersof actual difference between thathouse and any other were disposed ofin the judges mind and the effect ofliving in the same house was the affectof livins in such a house as he judgingof the bacisfacts found this house to beto that extent be trenched on thefunctions odthe jury buobui the languagewas general how would it be if thesame roof covered a row ofa dozen or more
by solid interior walls thedefendant occupying one at one
end of the row and the women two at
thehe other end would they be living
anthethe same househonse yes unless theaw makes a difference on account ofol
thehe disparity ut distance across a
hall and through11 a few interveningsets of connected housesbut mark the loose cohabitation in-

dicated by living in the same house
we are willing to suppose the par

tiesiles lived in the same family that was
i residenceco after the first definitionf cohabitation it Is no more than

in company if no other fact is
insisted upon to bringbring the parties intorelation it is not necessary to
cohabitation under that definition thatneyhey should get so near eachcacti other as

0o live in the samusami house it would bethat they live in the same cityr in the same country
living ininthethe samesam houseehouse is not acriminating fact those who cohabitin the sense of this statute may be exto live in the same house but

11 who live in the same house
lo10 not cohabit other factsmakeaake all the difference between

those who living in the same housebousecohabit and those who do not cohabitresiding in the same domicileliving in the same hoheuse hashis no signify
ancoancecance whatever to show cohabitationreproofhe proof must gogo further it mustmastappearP ear that the defendant not only
ived in the same house but lived
with the women in thehet antl


