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CASES.

THE ARGUMENTS BEFORE
SUPREME COURT.

THE

The appeal on the motions for new
trials in the cases of President A. M.
Cannon and Elder A. M. Musser, camne
up for hearing before the Territorial
Supreme Court gthis morning, Chief
Justice Zane presiding, Associate Jus-
tices Powers and Boreman present.
The defendants were also 1n court.

"

District Attorney Dickson objected |

to the hearing of the Musser case, be-
cause one or two points had been
raised therein that were not involved
in the Cannon case, and he was unpre-
pared to proceed with the argument
until next week.,

Mr. Brown said that the particular
point referred to was Mr. Varian’s
argument, and due notice had been
Ei\ren to the District Attorney. The

efense had done everything in reason
to have all prepared in time, and ob-
ected to the continuance as a great
njustice. .
he District Attorney insisted on
having flve days’ notice; he was also
very anxious to have Mr. Varian pres-
ent at the time of hearing.

Mr. Brown then said he must insist
on having the case set for Saturda
but Mr. Dickson stated that he cuufd
not be present on that day, and as-
sented to a suggestion of Judge Kirk-
})ntrick, that until Thursday, the 17th

nst., be allowed the prosecution to
file a brief in reply, if they so desired.

Judge Sutherland asked that there be
no restriction as to the time of argu-
ment, and that he be allowed the whole
of the morning session,

Mr. Dickson said that in that case he
would desire to use this afternoon, as
his Iam’d{lwere going east in the morn-
ing, and he desired to accompany them
to Ogden. This arrangement was ac-
cordingly made, and Judge Sutherland
delivered his argument as 1ollows:

1.

The indictment is bad ror the reason that
it does not state a case including all the
elements of the offense defined in the
third section of the Edmunds act.

We invoke the rule, which is settled
beyond all controversy, that an indict-
ment must allege all the facts neces-
-sary to fillevery particular of the stat-
utory or common law defipition of the
offense sought to be charged.

1 Am. Cr. L., Secs. 285, 288,
1 Bish. on Cr. Pr., Secs. 826, 508,
o017, b21.

the statate, which the court below
seemed to adopt, It is fatally defective
if that construction is the correct one.
It does not state a case with-
in secction three if it refers oaly
to matrimonial cohabitation,

It must contain allegations of fact
filling every particular, in the descrip-
tion of the offense as defined by con-
struction of the statute.

Bates vs. State, 31 Ind., 72,
Schmidt vs. State, 78 id . 41,
Commonwealth vs. Slack, 19 Pizk.,

304,
Commonwealth vs. Bean, 11 Jush,.,
Esfi 414,
Commonwealth vs. Stout, 7 B.
Mon., 249.

The Mary Aun, 8 Wheat., 389.
This indictment should have alleged
that the defendant cohabited with the
women as wives.
I1.

The court below erred in the rejection oy
evidence u_?"erﬂd by the defendant as
well as in instructions to the jury.

The indictment is founded on the 3rd
section of the Edmunds Act. Unader it
cohabitation by a male person with
more than one woman is an offense,
The words of the statute are very
eneral and require construction. This
8 evident from the first reading. Ac-
curdinf to the letter of the statute, it
being in the present tense, it is ex post
Jacto; it thus purports to apply only to
a cohabiting at the time the act passed,
and was not even, for that reason,in its
nature a legislative act. On elemen-
tary principles, to be such, it must not
interfere with past or the present, but
look wholly to the future.
Merrill vs. Sherborn 1 N. H. 204.
Secondly, it applies to all males
without regard to age. Unless tLhe
word cohabit is properly interpreted a
boy below the age of puberty, but old
enough to be capable of criminal in- |
tents, might be held within the statute
if he lived with his mother and sister.
Thnirdly, if the act can have a future
operation then the word ‘“‘cohabit” is
made to mean shall cohabit; then asso-
ciation in successive periods in lawful
matrimony with two women would be
within the letter of the statate. Fourth-
y, if the court applies the latitudinary
popular definition to cohabit, nearly
every male in the country has been
guilty every day since the act was
passed. :
It is a rule of construction that
where the words of a statute are gene-
ral it is the duty of the court to so in-
terpret and apply them that the statute
shall not lead to unjust or absurd con-
sequences. U. 8. vs, Kirby 1 Wall 486-T7
Alvord vs. Lent 23 Mich 271-2. There

Bish. on St. Cr., Sec. 612, and note.
1 Arch. Cr. Pl. and Pr., 86 note.
State vs. McKenzie, 42 Me., 202,
Koster vs. People, 8 Mich., 431.
Enders vs. People, 20 id, 233.
Palmer vs. People, 43 1d, 417,

Wood vs, People, 53 N. Y, 511,
People vs. Allen, b Denio, 79.
Bm&gn V8. Uummnnwealt\:,ﬂ Mass.,
The rule is elementary
- be a waste of time to cmf
which aflirm it.

The section of the statute on which
the indictment is fouunded provides,
““That if any male person ina Territory,

* * *  hereafter cohabits
with more than one woman, he shall
be deemed guilty of a misdemeanor.”’
The indictment states that the *‘Grand
Jurors - v » find and
present that Angus M. Cannon  *

* * on the first day of June,
A.D. 1882, and on divers other days
and continuously between the said
first day of June, A. D. 1882, and the
first day of February, A. D. 1885, at the
county of Salt Lake and Territory of
Utah, did unlawiully cohabit with
more than one woman, to wit: one
Amanda Cannon, and Clara C.
Mason, sometimes known as Clara C.
Cannon, against the form of the statute
of the said Unmited States in such case
made and provided. ’ * e
~ Under the head first stated, we rely
on two defects of the indictment.

1. It fails to allege or show that the
defendant is a ‘‘male person.”

The rule of pleading just adverted to
requires that the indictment should
allege that the jdefendant is “‘a male
person,” for in no other way could the
statutory offense be fully stated.

Where the offense consists of an act
done by a person of a particular des-
cription, -the indictment must allege
that theldefendunt is a person of that
description.

Peﬂple vs. Allen, 5 Denio, 79,

Ex parte Hedley, 31 Cal., 108, °

Commonwealth vs. Libby, 11 Met.,

64, _
King vs. John, 3 M. and 8., 548,

9. The indictment does not allege
‘that the defendant put forch any pre-
tense of marital relation to the woimen
therein meationed.

The third section denounces all co-
habitation of a male person with more
than one woman. To confine it to a
cohabitation with them, under a claim
of marriage, the court must interpo-
late words which the lawmaker has hot
Jdnserted. This court has held that it

is not competent so to interpret and
shange a statute,
Logan City vs. Buck, 3 Utah, 301,

JuUt.
Leoni vs. Taylor, 20 Mich., 155,

Tynan vs. Walker, 35 Cal., 639, 643.
But the prosecution advocates this
¢ strictive construction,and the churﬁe
the court 10 the jury apparently
adopted the same view, for Otherwise
holding out these women as WwWives

would have been immaterial.
While we controvert the construc-
tion contended for by the prosecution,

and it would
ect the cases

can be no doubt that the law was in-
tended to be solely prospective. It is
equally clear that it applies only to
males old enough to come within
moral and legal regulations in respect
to intercourse with the other sex.
It is no less ntanifest that Congress
had no intention to restrict the priyi-
lege of a man who has lost his wife to
marry and cohabit again.

The word cohabit also needs con-
struction—a restrictive construction.
Webster and other lexicographers sub-
stantially agree in two definitions:
‘‘1 to dwell with, to inhabit or reside
in company, or in the same place or
country. 2 To dwell or live together
as husband and wife.” If the Court
were to adopt the first as evincing the
intention of Congress it would lead to
the most absurd consequences. That
definition must be wholly rejected as
having no application to the word as
used in this statute. It implies no in-
timacy—no relation requiring legal
regulation—certainly no restriction on
account of difference of sex,

The other definition implies inti-
macy—sexual intimacy—and a degree
of it illustrated by the dwelling to-
gether of husband and wife. This
statute is intended to prevent the livingz
together of an adult male person with
more than one woman in the same
intimacy as is usual between husband
and wife. The statute means an
habitual living intimacy requiring mar-
riage to justify it. In other words, i
forbids a man and" two women to ¢+
live together as to amount to cohabits
tion h»ecause both women can not
his lawful wives.

This statute not only aims to vind
cate the institution of monogamnic
marriage b{. prescribing a penalty ifci
polygamy, but it enforces a correspon-
dent practice; it wiil not allow a man
to live like a husband with more than
one woman. Not only shall 8 man not
marry more than one, but he shall not
take to himself praetically more than
one woman to live with him without
marriage, S har

No intimacy of the sexes is offensive
to the public, nor criminal under this
statute, unless it includes in fact or by
necessary presumption ,ultra-matri-
monial'copulation.

Allcohabltation which the law deals
with is a sexual cohabitation. The
law regulates and draws inference
from it because it imports a living to-
gether in the habitual practice of
sexual intercourse, It has been the
subject of judicial consideration for
several purposes. They deserve a
moments nqtice—First, as evidence of
marriage or 'its consummation—To b
evidence of marriage, the cohabitation
establishes the wmarriage habit, and
needs mutualrecognition of & marital
relation to give the repute of marriage.

Yardley Est., 75 Pa. St.
Badger vs. Badger, 88 N, Y., 551-2.

. Tyler vs. Sweet, 22 Am, Dec,, 159,

Stevﬁnsmg Heirs vs. McReary, 51
id., 113.

(<

and insist that the section applies to
all males who cohabit with a plurality

H&FED?HE vs. McDermott, 91 N.Y.,
Brinkl;ay vs. Brinkley, 50 id', 198,

b A ! part of marital
cohabitation is shown by the common

law requiring it for cosummation of

murrlwe.
.4 W. Coast Rep., 50.

Statutes make marriage complete by
a.ceremony, but at common law it was
4 contract per verbe in preseati cumn

 tract de

| impotence of the male,

copula. The contract itself produced

' what was sometimes called marriage

de facto, to distinguish it from a com-
plete and perfect inarriage. As a con-

. ]laraseuﬂi. it was executory. Un-
til copulation no earnest was paid;
there was no part Er:a:ri.’ﬂ:»rrn:;t,::u::ﬁh,r and
one essential was lacking,s0 that if one
of the parties had sexual intercourse
;ﬂthatnlrd person, it was not adul-

ery.

6 Bac. Abr., 464,

In proceedings in the Ecclesiastical
courts in England, either to annul a
marriage or for the entorcement of
conjugal rights, the right of husband
and wife to have sexual intercourse is
fully acknowledged.

Dr.Lushington in D—e¢ v8, A—g, 1
Robt. R. 298, says: *‘‘I apprehend that
we are all agreed that, in order to con-
stitute the marriage bond between
young persons, there must be power,
present and to come, of sexual inter-
course. Withoat that power, neither
of the two principal ends of matrimony
can be attained, namely, a lawful in-
dulgence of the passions to prevent
licentiousness, and the procreation of
children.”

He annulled the marriage in that
case, because the female, onaccount of
an incurable malformation of the
vagina, was incapable of complete
coition.

Impotence was recognized as ground
for annulling the marriage though sol-
emnized in cnurch. If the parties live
together three years, and there is no
sexual intercourse by reason of the
the court
wqqlld declare the marriage null and
void.

Sparrow vs. Harrison, 3 Curt, 16,

71 Eng. E. R. 359,

Pollard vs. Wybourn, 3 id, 308,

A right to copulate is recognized,
though there is no legal process for
compelling specitic performance.

In Orme vs. Orme (2 Addams, 382, 2

Eng. E. R. 354,) the wife who lived
wit her husband but was not
admitted to his bed sued for

relief from this exclusion. Sir Chris-
topher Robinson said: *‘'I think the
objection taken to this libel is well
founded—it sets up a case either alto-
g‘ﬂthur without the jurisdiction of the
Court, or one, at least, very far trans-
gressing those bounds of interference
to which it has restricted itself "in
modern practice.”
“*‘Matrimonial intercourse may be
breken off on considerations (of
health for instance, and there may be
others) with which it is quite incompe-
tent to this Court to interfere.”
Cohabitation between husband and
wife is 4 condonation of matrimonial
wrongs.
Johnson vs.Johnson, 4 Paige.

Forgiveness by a wife for matrimo-
nial wrong cannot be inferred from the
parties livm% together, nor even from
their occupying the same bed, if copu-
lation is in fact disproved.

11.

Cohabitation is so inclusive of sexual
relations that it suffices to prove adul-
tery when the other necessary condi-
tions exist, or continuous lewdness in
the absence of marriage.
In all medes of the cohabitation un-
der discussion sexual intercotrse is
in whole or in part the motive;
ifn lma.trimuny lawful, out of it, unlaw-
ul.
It isa form and habit of association
under which such interzourse is hab-
itual, according to the pleasure of the
parties. |

Itis true thatcohabitation may contin-
ue after this motive has lost its force or
wholly ceased, especially between hus-
band and wite. ltdoes notcommence,
however, where that metive is absent;
it does not continue between parties
who have joined themselves without
marriage, or by & merc lascivious tie,
after the sexual desire between them
has died out, It always has its incep-
tion in whole or in part for this purpose
and its continuance is always proof of
the practice. Iashort, cohabitation is
evidence of habitual sexual intimacy.

If therelis no copulation for any period
during cohabitation; it is exceptional,
and therefore does not militate against
the rule; consequently cohabitation is
only tolerated where such lntimacf 18
lawful. It is never proper to formulate
a general rule on what is merely ex-
ceptional. Cohabitation should be ac-
ceptea for whatit generally or univer-
sally implies. :

Any habitual association of persons
of opposite sex which does not ap-
proaci in habit to such familiarity as
to be proof of sexual intercourse is
not cohabitation. They may excite
suspicion by their mutual conduct, and
it may be shownthat by stealth they
have made oppertunities for lascivious
intercourse, and still there be no co-
habitation.

Cohabitation, which requires mar-
riage to commend and justify it, is pe-
culiar. It is plainly distinguishable
where the parties and the particulars
of their mode of living as far as they
ever come under eral observation
are seen and understood, It is sui
generis,and not likely to be confounded
with any otBer living together.

No explanation of the relation is so

nave insisted upon, a dwelling together
by male and female adull persons wn the
intimacy of husband and wife.

The defendant, therefore,should not

have been convicted if he did not live

1
.t{ley have sexual intimacy?

expressive and complete asthe one we |-

women mentioned in the indictment.
This 1s the legal rule or instruction
which the courtshould have given the
jury, and it was matter of fact for
them to determine whether the de-
fendant was an acdult male person, and
80 lived or dwelt with those women as
that rule requires to constitute cohab-
itation. |

To enable the jury to decide the
question in issue, it was the primary
duaty of the prosecution and the abso-
lute right of the defendant, to have
disclosed to the jury in the evidence all
the facts tending to show and illustrate
his, daily and nightly habit of livin
and conduct with and towards the
women with whom he is charged with
cohabiting.

A verdict of gulilty affirms, precisely,
that the defendant is an adul¢ male
person, and that during the period
mentioned in the indictment he co-
habited with those women. The ver-
dict aflirms the law and the fact; the
law as the Court has defined it, and the
fact as they find it from the evideuce
which the Court permits them to hear.
If the Court has erred in defining the
law, the jury have been led wrong to
affirm the law involved in the aflirm-
ative of the issue. If the Court has
erred in the rejection of evidence, the
jury have aflirmed the fact involved in
the issue, without having that full in-
formation which 1t was the duty of the
Eruseuutmn to offer, the duty of the

Jourt to submit to the jury, and the
defendant’s right, to have them con-
sider, ' g 8 ¢

The error of the Court on the ]trial
consisted in the rejection of evidence
necessary to such full information to
the jury and in the instructions given
tnem for the law of the case. The latter
must be here considered with reference
to what the learned judge said and
what he refused, on request, to say.

1. It was neither alleved in the in-
dictment, nor made the subject of
inquiry on the trial, nor submitted Lo
the jury to find, that the defendant was
4 male person.

The Court expressly refused to in-
struct the jury, that the ingredients of
the offense included, among other
things, that the person charged be a
male person. !

Trans. p. 21, 9th request.

2. The court refused to allow by
pruof full information to the jury,

Matter was offered pertinent in 1t-
self to the issue, and on cross-examin-
ation of Clara C. Cannon. It was very
material, for it tended to show what
were the defendant’s practical relations
to tae women named, and during the
period of time mentioned in the in-
dictment.

It tended to show, first: an intentien
not to violate this statute. Second,
that the defendant did not live with
those women in the intimacy of hus-
band and wife; that he did not occupy
nar visit their private rooms, nor have
sexual intercourse wita them.

Admit, if you flen.se. that these facts

are not absolutely decisive; theyv are
pertinent to the inquiry whether there
was cohabitation under a rale that co-
habitation®is the dwelling together in
the intimacy usual between husband
and wife, conceded to include in fact
or by necessary presumption, the op-
portunity and fact of sexual inter-
course. It cannot plausibly be ques-
tioned that it was proper to show that
in the sleeping apartments of each of
the women were children, and some of
them of adult age, who habituall
lodged there with the womeén named,
precluding any opportunity of private
intercourse between them and the de-
fendant. That he did not visit their
apartments, nor occupy or frequent
any other with {them for such inter-
course; that in fact he had no such in-
tercourse.
_In short we insist that on those facts
it would appear there was neither the
form northe substance of cohabitation,
The facts rejected would show his in-
nocence, or at least, and that is enough
for our purpose—tended to show it.

The matter offered to be proved
showed an actual separation from
these women, except in particulars of
living and conduct, which are wholl
innocent, and would be in line witg
correct deporvment of host or guest
in a house with ladies.

If an intimacy like that between hus-
band and wife is inquired for, and is
the gist of the inquiry, would not such
facts naturally influence the judgment
would they not have some weig‘i]t and
be entitled to some weight? Those
facts would enlighten the understand-
ing as to the very elements of cohabi-
tation. The first inquiry that would
occur to (the jimpartial investigator
would be how they daily and nightly
conducted towards each other. Did
they sleep:together? Did they private-

occupy any room habitually? Did
f told in
answer to such 3uestiuns that he never
sought or had access to the pri-
vate rooms of the females; that
he neither had opportunity, nor
sought to make a&any, for sexual
interconrse;jthat he had no such inter-
course, and that in all his actual and
apparent conduct towards them no-
thing was done which would not be
consistent with the strictest propriety
and the utmost personal indifference,
would uot such information help him
to decide whether he was living liike a
hulggimid fwath thlem?

This information was all withheld—
and withheld on the express ground
that it was drrelevant,immaterial and in-
competent.

If the julc'iy had been instructed that
they could not convict unless they
found from the evidencoa that the de-.
fendant cohapited with these women

g | Trans. p 20, 1 Request.

I call attention to the instructions,

3. The Court erred in not giving the
prnger instructions.

The Court did net define the word
cohabit at all. The jury were not in-
formed that the legal sybstance of the
charge was that the defendant hag
lived with these women in the int-
macy usual between husband and wife,
and that it devolved on the jury to
find on the evidence, whether
that charge was true. Moreover, the
court refused to instruct the jury that
the indictment was founded on the
third section of the Edmunds act
The court re.
fused to charge that that section was
applicable to Utah, or provided that if
any male person here since March 224,
1882, has cohabited with more than
one woman he shall be deemed guilty
of a misdemeanor.—3d, Request 25

The court refused to instruct the
jury according to the 4th, 5th, 6th, 7th,
Sth and 9th requests, all of which con-
tain a correct exposition, of ‘‘cohabit”
and the statute.

These instructions were refus
no other equivalent instructions were
given. This is error. Brief p 12, 1

The learned judge states co |
the charge contained in the indictme
but the jury’s attention was ot once
diverted from that charge without any
explanation of it by a positive direc-
tion to convict on three things being
found to be true on the evidence,
Trans. p 19, Y

There is no reference to the statu

offcnse, no analysis of the testimony

of the evidence was addressed to each
%f’jﬁﬂf the charge. 1 Bish. in Cr. Pr.
bt I,

The Court not only omitted and re-

that a husband lives with his wife, but
expressly informed them that the prin-
cipal parts of what is conceded to be

essary. The. jury were directed to

that “hﬁ Iiiv
ate at their respective tables one-thi
of his time or thereabouts, and that l;lt:
held them out to the world b
language or his conduct, or by
as his wives.”?
Let me discuss

the constituents
the offense as thus -

stated:

dant as a male by using the masculine
pronoun. The mﬁuisim age and sex
were assumed. Neither is apparent to
this court except as disclosed by the
record.
The evidence incidentally shows both
:;11'1;; ngg mife ;i:;.tt;utj the &.llh]ﬂ'ﬂt was
submi e jury. The learned
Judge decided the ngerrand sex hﬂn—

self,

Second, As to hisliving in the same
house: if there is any difference be-
tween one house and another as to the
applicability of that branch of the
charge, it was ignored in what was
said to the _Jury. The Court must
have regarded any such differences

as immaterial in the deliberation of the

are not stated—out the relative posi-
tions of roems were explained by the
testimony. The Court determined the
importance of
t?ianed judge gﬁmt hage regarded the
ence as addressed to the
and not to the g
double house. Each of these women
were moghers. One had four children,
the other nine—They had separate
suits of apartments and maintained
independent and distinet households—
There were doors for interior com-
munication between these sets of ap-
artmeuts. If the Court meant to say,
should the jury find that the defendant
lived in this house where these moth-
ers also lived, then matters
Efﬂ uactua& dlﬂeienae between that
se and any other were disposed of

in the judges mind; and the effect of
living in the same house was the affect
of living-in such a house as he,judging
of the facts, found this house to be.
To that extent be trenched on the
functions of,the jury—buv the lan
was general. How would it be irimﬁ:
same roof covered a of
a dozen or more houses divided
by solid interior = walls. The
defendant occupying one at one
end of the row, and the women two at
the other. and’, would they be living
in the same house? Yes, unless the
law makes a difference on aécount of
H:le ql,sparil: of distance across a

hall” and through a few intervening
aeltia nt::t canknet?tfed houses,

ut mark the loose cohabitation in-
dicated by living in the same house.
But we are willing to suppose the par-
ties lived in the same family. That was
a co-residence after the first definition
of cohabitation. Itis no more than
living in cumpang If no other fact is
insisted upon to bring the parties into
nearer relation, it is not necessary to
cobabitation under that detinition that
they should get sonear each other as
to live in the same house—it would be
enough that they live in the same city,
or inthe same country,

Living inthe same house is not &
criminating fact, Those who cohabit
in the sense of this statute, may be ex-
pected to live in the same house, but
all who live in the same ouse
do not cohabit. Qther - facts
make all the difference = between
those who, living in the same house,
cohabit, and those who do not cohabit
though residing in the same domiclle.
Living in the same heuse has no signifi-
cance whatever to show cohabitation;
toe tproof wnust go further; it must

row

as & husband cohabits with his wif

| the absence of such details would inB: ' wﬁlfil ifh

appear that the defendant not o
the same house, but Ii

€ women in the inti-

no explanation of the elements of th

in this law, cohabitation, were unnec-

to point out to the jury what portion
-
L

y
fused to instruct that to cohabit was
to live with the women- on the terms

y
b
.
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convict if they found from the evidence
in the same house and

hl. i
ﬂth. ]

First, The Court refers to the defen-

el e
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jury—The dimensions of the house

that discription. The

E:ry box—This was a
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