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{:Lies nre and always lhave been
jes of extensive powers. Theil
examinations are insecret, and these
extensive powers are given to them
that they may be enah%ed to private-
ly and thoroughly search out the
truth in all cases. They are given,
to some extent at lenst, powers to

upon lezal questions, uuder the
Sirectlon of the Court. Our Terri-
torial statute says—<The grand jury
ean receive fione but legal evidenee,
and the best evidence in degree, to
the exclusion of hearsay or secon-
dary evidence,”? (2 Comrlp. Laws of
1888, p. 684, 3 42004 he grand
juries are thus to be guided by the
peneral rules of evidence, subject
only to the supervisory tharge and
contro) of the Court. If a witness
refuse to answer any question,” the
grand jury canpot enforce the rule
requiring nn apswer, but must refer
that matter to the Court. The Court
can then ouly inquire whether tke
question Lg n proper one. Here the
inquiry wasoas to the conipeténcy of
the witness. "The question asked by
the grand jury,and which the wit-
nesa refiped to answer, would have
aided the grand jury very materially
in nscertaining as a fact whéther
her elaini of being the first wife was
valid or not. -If she had answered
that she knew of 10 one else: hav-

ing been married to the accused on | P2

that day the answer would have
tended to confirm her claim of ex-
emption, but had she made answer
that another wonman was married
to the accuserd on that day, further
inquiry may havedisclosed thatsuch
marringe was prior to her marringe.
&he would then not have been the
first wife,and her clnim to being Ure
Iawful wife would have buven in-
valid. Bhe had Leen instructed us
had the grand jury that said evidence
was simply to ascertain her com-
peteney nud could not be used(}g‘
the grund jury against the accused.
Her claim of exemption from giving
testimony could mot best up as
against sueh a question.. I was not
a question as to her giving evidence
against the accused. The investiga-
tion had not reached the point when
her elaimn of exemption could be set
up. The Miles case (193 U. 8. 304),
to which our attention has bren
called, does not seem to he appli-
cable. The inguiries in that case
had reference to the guilt or inno-
cence of the defendant therein.
was evidence in the case inst
him. Butsuch is not thefaet in the
case we ure considering. Here the
inguiries could not be used against
the accused, but were mercly to
ascertain whether she was n com-
petent witness to give testimony
agninst him. It s Llrue that
in the Miles case the court said that
“ithe testimony of the second wife to

rove the only controverted issue in
he case, namely, the first morriage,
cannot be given to the jury on the
Erctuxt that its purpose is to extablish

er compctency.”” That rule was
laid down under a former Territorial
statute which Baid: A husband
shall not be a witness for or against
his wife, nor a wife a witness for or
against her busband.’’ (Comp.
Laws of TUtah L1876 BSeec. 16804).
Under that statute the Court in the

Miles case recognized that the wife!
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| was prima fad2 incompetent. The | same day he married you,” was di-

court sajd in that case:
who are prina facie competent, but

weir dire to the court upen sone cul-
lateral issue on which their compe-
tency depends, but fhe testimony of
a witness who is prima facie inconi-
petent cannot be given to the jury
upon the very issue in the case, in
order to establish his competency,
and at the same time prove the

solutely disqualified the wife,and the

fssue.”” Qur local statutethetr, ab- |

ageused ceuld pbject to her testify- | exemption which
ing. _But the Iater act of Congress— | claimed, a  different ease woul

“Witnesses | rected to this question of fact. If it

was shown to the grand jury that he

whose competoncy is disputed, are| had married the same day anpother
allowed to give evidence on their | woman before he married the pe-
titioner, she was not his legal wife,

and therefore not exerupt fron tes-
tifying. When all the facts had

Leen adduced bLefore them, then if

there wasatill a claim to the ex-
emption, it was a question for the
court to decide whether, in view of

all the facts, she wasthe legal wife of

the nccused. 1f the question asked
had not been connected with the
the petitioner

the Edmunds-Tucker ‘Act above re- | liave been presented.

{ferred to—has changed this complete-
Iy. 'The accused cannot raise any |

not override

The grani jury ma{l o
© exemption,

the statute allowing t

valld objection; hut as to him, rhe is | but they are authorized to ascertain
s competent witness. The exemp-|how much weight and substance
tion i wholly u personal privilege | there was to be given to her declar-

of the witncss. The Edmunds-
Tucker law reads as follows:: “Fec.
1. Thatin any proceeding or exam-
| inatioln before » grand jury, a judie,
{ justice, or a United States commniis-
sioner, or a court, in any prosecution
tor bigamy, polygamy, or unlywful
coliabitation, under any siatute of
the United Btates, the lawful hus-
band or wife of the person accused
shail be a competent witness, and

| ation that she was the legal wife.

The surrounding circumstances
which go to show her legal mar-
ringe were proper and magerisl

The jury was not to be stopped from

the further examination on this

question of exemyption by the acser

tion that she was legally minrried.
It was ineumbent on the petl-

tioner to show that she was, undel

the lnw of Congress, the first wifecl

| may be called, but shall not be com- | the necused, and t]{e'queetion pre-

| examipatiou or i
the consent of tie husband or wife,
ns thé cnse may bhe,’” etc. [1 Comp.
Laws of Utah, 114-5, Bee. 1.]
Had this statuie boen in existence
when the Miles ease wns decided, it
is evident that the ruling of the
court would have been difterent, as

|the firat wife i under this Intter

statute o competent witnesa.

We see no reasonn to doubt the
authority of the %Orand jury to make
the Inqniry as to the competency
of the witness when sueh compe-
tency depended whelly upon the
|I)root’ of nfact. That fact the jury

ind the right to kpow in order to
ascertain whether the witness was
the lawful wife of the aceused, not-
withstanding the general rule that

the comgpeteney of a witness is o

question for the court. It is not

neeessarily for the court where 1t de-
pends upon o fact. The ascertain-
ment of that fact decidesthe question

The simple elaim of the witness that

she was the lawful wife is not the

roof of a faet and is not conelusive.
We think that the question asked
the petitioner by the grand jury was

a proper one, and the district court

had full authority to require Ler to

answer. The prayer of the peti-

tioner for her di

ischarge i denied,
and she is remanded to the custody
of the marshal.

In r¢e Hendrickson,

Bandford, C. J.:

The petitioner herein eclaimed to
be the wife of John Hendrickson,
and as such not to bhe required, or
compelled, to testify, before the grand
Jjury, against hin,

The grand jury had the right to
ancertain this primal fact, When
this had been clearly eatablished,
then and not before could the pe-
titloner suecessfully insist on her ex-
emptions, The question, “Did
Hendrickson marry Mary Lloyd the

lied. to testity. in such proceeding, | posed was suffieient to bring cut the
osecution, without | priority of her marringe.

Every guestion which tended to
establish lier right to ah exemption
was proger. .

The case i3, in some respects, sint-
ilar to the disqualifications of u cler-
gymen fromdisclesing anyconfessioll
nmiade to him in his professicna
capacity. His cxemption is
on the fact that he 18 a clergyman of
priest, aud that fact must first be
established before he can be allowed
or required to testify, His answerl
that he Is a clergymnn is nob
conclusive on the jury; they may in-
terrognte his elaim und by a searci-
ing examiunation test it. |

The power of a grand jury ¥
co-extensive with, and limited bY:
the erimdnal jurisdiction of tht
court, to which it is an appendnge.

It clearly appears that the District
Court had jurisdiction, and that the
proceedings are regular and valid
upon their face.

The writ must be dismissed and
the prisoner remanded to the custody
of the marshnl, there to remain unti!
she shall show herself willing t0
purge herself of the contempt [
whig¢h she stands comsnitted.

Dated January 17, 1885,

AN APPEAL.

When Chief Justice Bandford col”
cluded the reading of his opiniolh
Mr. J. L. Rawlins arose and taid:
If the Court please, we desire the
allowance of an appeal from the d¢
cislon of the Court in this case 0
the Bupreme Court of the Uni
Btates, and ask you to fix theamount
of bond for the costs of the appeal.

Mr. Peters—I suppose a bond of
5300 will do, simply for the amount
of costs?

Judge Bandford — Then
amount i8 fixed by the Court.

that



