
THE rE weekly
miesjurieses are and always have ileenbeen
bodies of extensive powers their
examinations are in secret WOarid these
extenextensivesivo towerspowers are givenen to themareasTthat they may be enenableda to private-
ly and thoroughly search out the
truth in all caongcaage they weare given
to some extent at klemt powers toth
pawpass upon legal questions knoerardler the
ill of the colart ouy territ-
orial statuteue sayi the krand jurydry
eancan receive none but lellegal evidenceeviden
and the bestbeat evidence in toth
the of hearsay or sem
dary evidevidenceonce damp12 laws ofaf
1888 p ekl68 m the grand
juries tobeto bebb guidedwed by tathe
general nie orof eevidence subject
only to wethe susupervisoryerviv sory and
control of the ftp 11 a
refuse twtr anamerans the
grand jaty cimeot enforce hetalhe tul

an inianswer bat must reft
that mattermatte to the court the court
can lihen only inquire whether ake
quel be apro py anre hewhem the

of
tiiethe bitne the abea ajrb
the grand autyJuryangband bich thche wit
ness reft toed to46 ails Vr bl stave
aided the grand jury vetyvery materially
in as a fat whether
her claim of being the first wife wasas
valid or not if she hadna answered
that she knew of noiio as ele hav-
inging to ehfe damned 0
thatahk day the answer would hayhalfe
tended tote her aulinlalm of ex-
emption but had she made answer
that another woman was married
to the accused on that dayi
I1inquiry may have
marriage was prior to her I1marriagee
she would then not have been the1

firstargit amandwife and her claim to being ttethe
lawful wm would have been in-
valid bhe had been instructed as
had theagrand jury that faid evidence
was simply to ascertain her com-
petency and could not be used by
the grand jury against the aceaaccused
her claim of exemptionedemon from giving
testimonymouy could not be setact up as
against such a question it WAS not
a question as to her giving ovievidencedence
against the accused the investiga-
tion had not reached the point when
her claim of exemption could be set
up the miles case 1 I 3 U 8
to which our attention has been
calledcalled does not seem to be appli-
cable the inquiries in that cawcase
had reference to the guilt or inno-
cence of the defendant therein it
was evidence in the case against
him but such ia not the fact inm the
case wewe are coconsideringno here the
inquiries could not be used against
the accused but were merely to
ascertain whether she was a com-
petent witness to give testimony
against him it is true that
in the miles casecame the court said that

the testimony of the second wife to
prove the only controverted issuehoue in
the cawcase namely the first marriage
cannot be given to the jury on thefee
pretextpretext that its purpose isas to establish
herer competency that rule was
laid down under a former territorial
statute which saidmid A husbandhund
shall not be a witness for or against
his wileswife nor fta wife a witness for or
against her husband comp
laws of utah 1976 sec
under that statute the court in the
MAS case recognized that the wife

was prima faciedale incompetent the
court said in that case
who are 4 ntafalie cacompetentm te t but
whose darncompetencyaby as ddisputedcited atare
allowed to eolevidencedence on their
vor dire to the coucourtrt upon som col-
lateral issue on which their compe-
tency dependadepends hutbut the testimony of
a witness who Is fadefacie incom-
petent cannotannot be given to ththe jury
upon the very issue in tthebe cow in
9arderaler to establish this
and at the same time prove the
issue 1I I ouroar local statute then ab
sotetely disqualified thewilband the
accused colw to herbar testify
luging but tothee laterlatefactact of C gress
the edmunds tucker actabt above rare-
ferred to has changed this complecomplete-
ly

teL

the accused cannot raiseilaise anyaay
valid objection but as to him she to
a competent witness the exemaelemnAborion is wholly ia perapersonalonal privilegevil
of the the edmunds

law heads soa follows seesec
14 any proceng ar efant

wore a aran djuryjV ry
hillsbace 0orF a unitedun t states commiscornils
iff brier or rta couttcourt in hhain prosecution
far bertny polygamy or unlawful

uunderer myaay statute of
thothe unitedted states the lawful hus-
band or wife of the accused
shall liebe a competent witness atad
ma be cached vat shall nat I1 towconi
reliedpelied beatifyta inn such proceeding

or cution withoutgrosSthe consent of tthee husband or wife
as the easecase may be etc 1 I1 comp
lauwlawyerof utahUlab p 114511466 bee 1

had this statuteastute been in existence
when the miles case was decided it
is evident that the ruling of the
court would have been diffdifferenterent as
the first wife is under this latter
statute a competent witness

we see no reason to doubt the
aauthority of the grandrand jury to make
the inquiry as to the compcompetencykency
of the when such compe-
tency depended wholly upon the
proof0 f of a fact that fact the jury
cadhad the right to know in order to
ascertain whether the witness wilswas
the lawful wife of thohe accused not-
withstandinghatanding the general rule that
the competency orof a witness is a
question for the court it is not
necessarily for the court where it de-
pends uuponn a factact the ascertain-
mentjentofof matat fact decides the question
the simplepa0 claim of the witness that
she was the lawful wife isia not the
proof of a fact and is not conclusive

we think that the question asked
the petitioner by the grand jury was
a proper one and the district court
had rollfull authority to require her to
answer the prayer of the peti-
tioner for her discharge is denied
and she is remanded to the custody
of the marshal

inA re hendrickson
sandford C J
the petitioner herein claimed to

be tlthe wife of john hendrickson
and asae such not to be required or
compelled to testify before the grand
jury against him

the grand jury had the right to
ascertain this primal fact when
this IMhad been clearly established
thelandthen and not before could the pe-
titioner herztitioner ininsist on derex

the questionquest lon f didbid
hendricksonHendrickaon marry mirymary lloyd the

same day hebe married you was di-
rected to this question of factacahatif itt
waswaa shown to the grandgratt juryury that hejayhad married the same day another
boman before he married the pe-
titioner

pe-
tit

p
titioner she was not hisbis legal wife
and therefore not exempt from tes-
tifying when all tilethe facts hadbad
been adduced before them then if
there wasatwas stilttir a claim to the ex-
emption it was a question for the
court to decide whether in view of
all the facts she was the legal wife of
the accused if the question astedasked
had not been connected with the
exemexemption abich the petipetitionerhoner
hamdla md a different case would
have been presented

the granirani1 uryiury may not override
thehe statute exemption
but they are authorized to ascertain
how much weight and substance
thereth was totabebe given to her aeCLVazaaionlon thatabit she was the legal winwife

the borsurroundingrounding circumstances
which go to show her legal mar-
riage were proper and material
the jujuryq was not to be stopped froni
the further examination oaion this
question of exemption toyby the asser-
tion that she witswas legally married
titit was incumbent on the peti-

tioner to that she was under
ththe law of4 congress the first wife cf
the accusedaced sed and trie question pro
rosed was sufficient to bring cut the
priority of her marriage
i evelevery question which tended to
establishests ST her right to anah exemption
was proper

the casecam is att some rerespects sim-
ilar to the qualificationsdisqualificationsdis of a cler-
gyman from disclosing anyconfession
made to him in his professional
capacity illshis exemption is based
on the fact that he is a clergyman or
priest and that fact must4 first iabe
established before he can be allowed
or required to testify his answer
that he is a clergyman is not
conclusive on theth juryeJury they may in-
terrogateterrogate his claim and by a search-
ing examination test it

the power of a grand jury is

extensivecoextensiveco with and limited by
the criminal juilediction of the
court to which it is an appendage

it clear appears that the district
court and that the
proceedings are regular and valid
upon their face

the writ must be cismdismissedassed and
remanded to the custody

of the marshal there to remain until
she shall show herself willing tot
purge herself of the contempt forf
which she stands committed

dated january 17 1889

AN APPEAL

when chief justice sandford con-

cluded the reading of his opinioniol

mr J ii Ilawhawlinslins arose and said

if the court please we desire the

allowance of an appeal from the de

elsion of the court in this case to

the supreme court of the unitedtunit
statesstated and ask you to fix theamount

of bond for the costs of the appeal
mr peters 41I suppose a bond of0

30 will do simply lorfor the amoust
of costs

judge then tb
amount is fixed by the court


