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the order should be modified so ns|other subjects than the charges of

to provide that the examiner shall
proceed to take testimony furnished
by either the petitioners or the re-
spondents respecting sny and all
legations of fraud, corruption
misconduct, iraudulent clnima an(i
charges for compensation, and nn-
rofessional conduct on the part of
rank H. Dyer as receiver in this
case, and of Guorge 8. Peters and
Pn.rfcy L. Willinms as hig attorneys,
contained in sadd petition; that said
Robert Harkuesa be clothed with alj
the powers and authority of ex-
amincr of this court for such exami-
nation; that he be authorized to
Fass upon and determine all gues-
iong of the admissibiilty of testi-
mony, the same a8 though he were
being tried before him, subject,
however, to the right of either party
to appeal to this court by way of ex-
coptions to his ruling thereon; that
either of the parfies interested
be authorized to take subpeenas
from this conrt fer
to nappear before said examin-
¢r; that said cxaminer be em-
¥?\VOI'\5d to employ officers, either
oderal or Terrltorial, to attend him
under his direction and to fix their
compensgation; to employ stenog-
raphers, and to swenr witneases,
that such cxnmination on the part of
the petitioners begin January 24th,
1889, and that they be given four
days in which to give such tesli-
mony; that the respondents in reply
commence on Tuesday, January 255:
1889, and that they be given four
days, nnd that two days be given by
the exaniiner to take rebutting testi-
mony, to be divided between the
partles as the examiner shall direct,
and that said examiner make report
of such testimony on or before Feb-
ruary $th, 1889, and that the hear-
ing upon snid report be set for Feb-
ruary 11th, 1889. The order should
further provide that the examiner
may change the -above allotment
and divislon of time in any manner
he may see fit, but only so that the
final report may be made and filed
by February 9th, 1889.
I concur with the Chief Justico in
his opinlon just delivered as to the
matter of contempt. !

JUDGE BOREMAN.

In my view of this matter, the
yuestions asked the receiver as a
witness, and which he refused to
answer, were, a3 the examiner ruled,
proper nnd should have been nne-
wered, and this he should be re-
guired to do whether -the amend-
ment of the order, ns prayed, be
allowed or disallowed. It ia ne
doubt true that nothing was in-
tended to be referred to the examiner
exeept the charges made in the peti-
tion of Messrs. Balley, AIff and
Millspaugh. Buf one of the charges
made in that petition was thnt the
receiver had made an unconscion-
able eclaim for compensation, and
that belng =0, enid elaim was a
proper, altbough not the main or
most important, subject of ingulry
by the examiner. It would have
been miscouduct in the receiver to
have made such a claim.

If T read aright the report of the
exnminer, his vicw wus that such
matters in the petitiou as referred to

witnesses |

misconduct., fraud, efc., were not
before him, bLut that all of the
charges made by the petitioners
against the receiver and his at-
torneys were before him for investi-
gation, This view was correct, and I
approve of the rulings made Ly the
examiner on this subject. The
namendment sought to be made to
the order of the court is, in my view
not very important, and 1t would
not materinlly chnnge the subjects
of investigntion, and with the
change made, the receiver would
still be vired to answer the
guestions. The answer of the re-
ceiver nnd his attorneys took issuc
on the unconscionableness of the re-
ceiver’s alleged claim for compen-
ratlon, and, as to the wording of the
order, the court had advised coun-
sel to confer and to examine 1t be-
fore it should be entered. This was
not done, and it seems to me that
it is now too late, even although the
order did not technically conform
to the wording of the opinion of
the court dellvered at the time.
The order ghould now be that the
receiver make answer to the ques-
tions,and if he still declines to do so,
that he should bLe punished as for
contempt.

T heartily concur in referring the
subgecb of the charges back again
to the exominer, and the renewed
order of the court will give ample
nuthority to the examiner to fully
investigate all of the charges made
and to confine the investigation to
the charges made in the petition.
The gnestion of the amount of com-
pensation that should he allowed the
receiver -is only ineidental to this
investigation. That guestion will
come before us for fuller examina-
tion when we come to consider the
report of the former examiner,Judge
E. T. Sprague. [ts purpose in this
Snvestigntion is to show whether the
receiver’s claim be nnconscionable
or not. If it be so, the court should
know it, not, perhaps, to fix what
his compensation should be, but to
enable the eourt to know whether
the receiver has been acting in good
faith with the court. If he has not,
he should be removed. Evidence as
to his componsation shonld be ak
lowed so far as it may, even in the
remotest degree, show misconduct on
the part of the receiver, as charged,
or that any clainm he may have
made jg unconscienable or fraudu-
lent.

These charges of fraud, corruption,
and misconduet in the office of re-
eviver,’and of his attorneys, are so
grave and serfous that the Court
cannot and will not !)nss them by,

and the ‘mrties,mak nug them will
be allowed ample time and opporiu-
nity to substantiate them if it can

be done; " and the respondents will
also be allowed nmple time and op-
portunity to defend themselves
agninst the cbarges, and to intro-
duee evidence bearing upon tbeir
exoneration. It has been claimed
and argued that the pelitioners ave

repared to sulstantinte the charges
%,)huy have made, and the parties
charged have been equally positive
that no such charges can be substan-
tinted, and that they nre prepared to

show themsclves entirely free from

them. [t isto be hoped that all par-
ties will now improve the opporiu-
nity again offered to bring out all
the facts in the matter, The investi-
gation to be satisfactory must be
searching and complete. no matter
what the result may be. Counsel
should keep this fact In view
throughout the whole exnmination.
The court will insist that these
charges be sifted to the very botton,
and there should be no delay or ob-
struction to such searching examin-
ation. The parties charged are offt-
cersof this court, and the court owes
it to itself that the examination
should be thorough, and will be sat-
Bfied with nothing less. Counsel on
both sides should endeavor to nid the
examiner and the court with that
view. If any witness refuse to an-
iwer any question of importance,
the question could be waived for the
time Leing, and allow the examina-
jon to proceed a8 to other breaches
or charges set forth by petitioners.
The doors should be opened to the
‘ullest extent, and even if necessary
zo to the very verge as to compe-
tency. Of course matters in no way
connected with the charges made
otght not to be brought out. The
court is confined to evidence upon
questions in issue, and cannot go
outside to investignte extraneous
matters and such ns are not con-
nected with the charges made. But
the charges nre bromd and specific,
and if they be sustained by evidence
no addition or outside matters
would be peccssary;, for if the
charges made be true, the court
would not make any allownnce of
compensation to the receiver or to
his counsel, and probably other ae-
tion would be taken by the court.
The new order, embodied -in the
opinion of Associnte Justice Hen-
derson, and which I8 to
entered in the case as to a resubmis-
slon of the maiter to the examiner,
conforms substantially to my views,
and will give the fullest opportunity

.to introduce the evidence ns to the

alleged unconsdionable or fraudnlent
character of the claim of the receiv-
er for compensation.

Mr. Hobson said that, as the rep-
resentative of the povernment, he
had no confidence whatever in the
charges made against Receiver
Dyer. He woeuld, howcever. like to
be present nt the hearing before the
court, if the date could be chrm%ed
from Feb. 16to Feb.11. He had to
be In 8t. Panl on Feb. 15.

Judge Zane said that, Inasmuch
as the purpose ef the investigation
had been changed from inguiry con-
cerning the receiver’s compensation,
hedesired toconsult with his cljents,
They did not .desire to appear as

rogecutors in a criminal action. As
rustees they had 1o interest in this
line, and would not want to assume
the expense of prosecuting under
the ¢ es made. That was
outside of their original design.
I am afraid that under that
order we cannot fintroduce any
evidence. In n legal sense, cor-
ruption aud fraud are not eharged
againgt the receiver. We wanted
to investignte the conduct of the
receiver.

Judge Sandford—How much time
will you want?



