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been shown in the prosecution of offen-
ders it hashaff been and continues to be the
custom otof the court after conviction to
suspend41 the judgment and allow the con-
victedaithuspen party to go free upon his simple
promisero that he will in the future obeybey the
lawss of the number convicted up to the

of june but 7 have given the
promise and accepted freedom

seven days artelafter assuming office in the
territory on the day of may after con-
sultationsul tation with chief justice zane and die-
trict attorney dickson they approving and
concurring I1 visited the penitentiary where
about lutyfifty of those convictedunder the law
were imprisoned and proposed to all who
would promise to obey the laws in the fu-
ture our united efforts to secure from the
president their pardon not one of them
availed himself of this tender but sent me
A4 respectfully worded communication
51signedned by all decHdecliningning to do so

if the governor when he visited the
penitentiary with the approval be it
observed and the caucurrence of the
chief justice and the district attorney
putiut to a single convict who was there
undergoing imprisonment because he
hadbad been convicted of bigamy in having
married more than one wife the ques-
tion whether hebe would obey the law
and not repeat that offensesoffen seI take leave
to doubt whethershe received a nega-
tive answer from a single one of them
or from the whole collectively itif as
a condition of receiving a pardon from
the president hebe put to them or any of
them the question whether they would
promiseromise to obey the laws in the futureinin the sense of accepting the
constructionconstructlon given by the terri

courts to the section of the stat-
ute which punishes cohabitation with
moremoire than one woman without anaa
effort to obtain a revision of that con-
structionst by the supreme court of the
united states I1 think it very likely
that they one and all refused to com-
ply with such a condition of obtaining
a pardon I1 read their formal reply to
the governor and I1 know that this was
what they understood was required of
them and I1 know too that they would
notmot navehave been MEN if they hadbad submit-
ted to it the fact that the chief jus-
tice and the district attorney concurredd
inia the governors visit and his offer
shows that although not prepresentsent they
weremere parties to this proceeding they

I1 had nothing else to offer to the prison-
ers who hadbad been convicted of unlaw-

ful cohabitation to these personsperso
tthehe requirement was that ththeyv should
promiseromise to obey the lawsinlawse as they
Tave been construed by the chief lusus
tice and hisbis brethren and whwhilee I1
shall not say that this construction is
aa infamous onerone I1 shall saymay that it
Isds forced artificial unnatural and op-
pressive and that to require citizens
of the unitedunited states who happen to
dwell in a territory to promise to obey
theithe laws when so construed while thithe
door of access to the supreme court
totot the united states is closed and kept
closed against them when the offense
itsila a new one when it is couched in one
ambiguous word and when the
construction of the lower courts re-
quires of them a renunciation of rell
bious and moral duties is a cruel pro-
ceedingce torture by the rack as a
ones of extorting a renunciation of

a beliefs was once praCtise ds
anda a justly held to have been
mus 11 this was torture by physical
isain there maybenay be a moral torture
that should not less be condemned
when a man is in the penitentiary of a
territory suffering imprisonment lor
an offenceoffense against the united states
that is entirely new to tell him that
the condition on which hebe can have
the presidents pardon is that hebe shall
promise to obey the laws as they are
construed by a set of local judges over
whose decisions there is no appellatelate
jurisdiction and when obedienceobedfence to
the law as so construed requires him
to renounce religious and moral duties
to others who are dependent on him
is to surjeet him to a moral torture
worse than any physical pain to which
the human frame can be subjected I1
say that the men who rejected this
offer would not have been MEN if ttheyey
had embraned it and I1 honor them for
their refrefusaluEal this mr secretary is
strong language I1 proceed to its jus-
tification

us

the governor states that he saw and
conversed with about wot those con-
victedevicted under the law and that he pro
posed a certain condition to anall
namely that they would promise to
obey the law in the future he does

T not saymay of what particular offenceoffense
these fifty persons hadbad been convicted
the statute covers two offences one
is bigamy or the having marrimarried more
than one wife the other is cohabit-
ing with more than one woman theye
are distinct offences separately punt
shed the one requires no specialec I1in-
terpretationterp Aman is a bibigamistlot who
has married more than one woman
the other offenseoffence requires very care-
ful judicial interpretation for con-
gress has not defined it it is described
by the single word cohabit which
means to ave with in the samesam place or
in the same tenement but the terri-
torial judges say that it means to as-
sociate withwithinin any way or manner no
matter in what place

now what was the state of things
when governor west visited the pen-
itentiary there were a few convicts
who had been convicted of bigamy and
sentenced for that offence but the
great majority had been convicted of
unlawful cohabitation and of
these many and notably apostle
snow had been convicted uupon0n a
tatestate of facts which showed thatthat the

whole association or continuance of
personal relations between the man
and all of his wives but one had since
the passage of the edmunds act been

to their support
in sickness and in health and caring
for their childrenschildren without dwelling in
the same housellhouse or easome catkin
the wm WWIItown

difficulties IN THE WAY OF THE
PUBLIC FORMING SAFE OPINIONS

no public question has arisen in my
time on which the general public have
soHO little means for formicg safe 0opin-
ions

i

as they have on what is called the
mormon question to most per

sons the practice of polygamypol peamygamy is all I1

that is susupposed to be involved in this
matter very lewfew of the most intelli-
gent people navehave any comprehension
of the groblproblemein in statesmanship and
jurisprudencedeuce which thashas come about
I1in cconsequence of the omission of ththee
federal government to deal with
polygamy in the territories at an
earlier period when the whole ques-
tion was much more thanet
is now when there were fewerfewer per-
sons

er
to be affected and when abere

had not come into existence many
thousands of offspring of polygamous
marriages now about
one fifth of the whole population of
utah very few people in the country
at large understand the circumstances
which have caused intelligent and
virtuous women to enter into plural
marriage a connection that is just as
voluntary as any other form otof the
marriage relation the relation of
plural wives to one husband is just as
idoly and innocent i according to the
mormon religious belief as tilethe rela-
tion of marriage between one woman
and one man no one can under-
stand this peculiar moral phenomenon

1 without referring to the religious
belief oxof the people called mormonscormonsMor mons
and no one can perceive the
true limits to public interference with
these relations without knowing what
the religious belief of these people is
and how it originated this is the
first time that a public question has
arisen since the adoption of the first
amendment of the federal constitu-
tion in which the meaning and opera-
tion of the religious liberty guaranteed
by thats amendment have come into
legislative and judicialuricialcial consideration
thehe question of slavery in the territ-
ories of the united states the vexa-
tious question of our antebellumante bellum
period was a purely civil and political
matter not complicated by the element
of religious belief for although some
of the defenders of african slavery
undertook to justify it on what they
deemed religious grounds it was never
necessary for the federal government
to zerecognizec0gnize that justification it Is
far otherwisethefwise in regard to polygamy in
the territories as a form of01 the marri-
age relation for although it is un-
doubtedly competent to the civilpower
to regulate the marriage relation
wherever it has a plenary legislative
authority yet the institution of marri-
age whether monogamous or polyg-
amous has in it a religious element
and by the amadoptedapted ideas of all per
sons professing in any form the chris-
tian religion this institution of
marriagemarria e has a religiousrelia ous sanc-
tion Cto the extent that the marriagemarriage
relation is not recognized as having a
religiousreligions sanction to tilethe extent that it
is regarded as a mere civil contract
the bonds of matrimony are the more
loosely assumed and the more readily
dissolved and although the civil
power in legislation can deal with
this social relation onlyonly or chiefly as
oneoae of a civil nature yet it is always
necessary to keep in view the fact tthathat
the parties who enter into this relation
waymay and for the most part do recorecog-
nize it as having a religious sanction
and a religious origin it may there-
fore happen and in regard to these
mormonscormons it has happened that thetheee
is one domain of personal conduct in
which the civil power can rightfully
dictate what shall be prohibited be-
cause it is injurious to the welfare of
society while on the other hand there
Is a much wider domain of personal
conduct in which there can be no in-
terferenceter by the civil power without
trenchingdrenchingtren ching ou the rights of conscience
which are secured by an express con-
stitutional provision to draw the
line between that individual conduct
which the civil power may prohibit or
punish and that which it may not is
not attended with insuperable difficul-
ties but it has now become in the
case of these
necessary

WHATWELT IS cohabitation
for example in certain cases that

came before the supreme court of the
united states at its last term under
the statute known as the edmunds
act 11 enacted by congress in 1882 the
highest appellate tribunal in the coun-
trytry was called upon to define the kind
of conduct which the civil power can
and that which it cannot punish with
fine and tinimprisonmentrisonment the act of
1882 designeddesigneTtoto amend an act passed
in 1862 which earlier law made polyg-
amy bigamy and punished it as such
contained a further provision punish

1 ingin any man who should cohabit with
more than one woman no legisla-
tive definition of the word cohabit
Wwasas given it was left to judicial inter-
pretationpretation ordinarily cohabitation of
a man with more than one woman in a
penalen astatutea wonwould bee anunderstooders byy
lawyersawyers anand publicists as the ddwellinge in
together in a habit of sexual inter-
course or in the ordinary relations of
husband and wife but in angus M
cannons case which was the first one
that came before the supreme
court it was held that the
fact of sexual relations was
not necessary to constitute the of
benset that the offense was complete
when a man dwelt under the same roof
with two women whom he claimed to
be hisbis wives ate vatat the seseparatearate table
of each about one third ofof the time
and had no other home or dwelling
place and that it was not necessary
w into the privacy of his sexsexualubi

relations with either of them upon
this construction of the word cohab-
it the conviction of cannon was af-
firmed by supreme court of the united
states last december and a mandate
was accordingly sent down to the ter-
ritorialritorial court directing its judgment to
be carried out but in april last
three cases of apostle snow came
before the supreme court of the
united states on writs of elroierror snow
had been convicted in the district
court of utah on a state of facts very
different from the facts in cannons
case the supreme court otof the territ-ory had affirmed the conviction and
snow was and is now
serving out accumulated terms
of imprisonment in the
imposed by the sentence liehe is a man
upwards of 70 years of age of blame-
less life in all respects a man of edu-
cation and culture and one of the first
citizens of the territory it appeared
in evidence that he had seven wives
then living to whom he had been
married at different times in the course
of the past forty years six otof these
marriages took place before the act of
18621861 had made polygamy bigamy and
the seventhabenth took place eleven
years before the act of 1882
created the new offenseoffence of co-
habitation with more than one woman
before the act of 1882 went into ope-
ration mr snow had dwelt exclus-
ivelyvel in every sense of cohabitation
wiwithtjlishis youngest wife and her chil-
dren in a separate house which hebe
built iforfor her hisbis other and older
wives some of them quite elderly
women lived in separate houses with
the children of each of those who had
children mr snows whole associa-
tion with any of his wives exceptexceptingexceptionin1

the youngest consisted in occaoccasionalsiona I
visits to them always in the daytimeday time
and in the prepresenceselice of any one else
who happened to be in the house
continuing to support and care
for them and looking after the
welfare of their children whose father
hebe was this state of things con
linnol rfof tho adv
eralcral periods forfor which he was indicted
in three separate indictments for un-
lawful i cohabitation with more than
one woman he was convicted be-
cause he spoke of the other women as
his wives when acaccordingcordin to his
faith and theirs he bad marriemarriedd themithem
forfoi time and eternity and because the
territorial court by a forced construc-
tion otof the statute instructed the jury
composed exclusively of gentiles 11

that they were to presume cohabita-
tion although the fact might be that he
had no sexual intercourse with any
wife but the one in whose house he
dwelt it is manifest that this convic-
tion under this artiartificialfical construction
otof the law could not take place without
violating his religious freedom be
causehis whole conduct toward atheall the
women evinced plainly that it was dic-
tated by his religious belief in his eter-
nal relation to them as one of religious
and moral duty and because it was
clearly proved at thetae trial that in the
sexual sense he had not cohabited with
any wife but the youngest during the
periods covered by the respective in-
dictments

when the extraordinary ruling of the
territorial court came before the su-
premePreme court of the united states the
judges were impressed by ththee fact that
they hadbad really to ask and answer the
question whether the law required
these men to renounce every possiblepossiele
relation to these whom they
had married torfor time and eternity be-
fore there was any law on the subject
of polygamy or and to
turn them and their children adrift
upon the world the enormity and
cruelty of such a construction became
apapparentrent butbat after mr snows caseshagabad been argued and taken under ad-
visementvi a doubt arose among the
judges whether they had appellate
jurisdiction in this particular class of
cases coming up from the territories
the appellate jurisdiction has not been
expressly and directly conferred by any
one statute but it was believed that it
could be fairly made out by
collating different statutes thegovernment wished the supreme
court to settle all the questions aris-
ing under the laws of 1862 and 1882
and theoforetherfore the attorney general
raised no question of jurisdiction of
course it was not the duty of mr
snows counsel to raise that question
but apparently because the court
Fperceivedperceivederce ived that they had made rurulingslings
in angus M cannons case which they
ought to reconsider and because they
could not find that they had appellate
jurisdiction they dismissed the snow
cases torfor want of jurisdiction recalled
their mandate in the cannon case and
dismissed that writ of error also for
the same reason this left the act of
1882 without any construction what-
ever by the supreme judicial authority
and left inia the penitentiary some of the
most considerable citizens of utah un-
der convictions obtained in the terri-
torial court by a forced construction of
a statute which created a new offense
in a very peculiar state of things this
is a somewhat extraordinary situation
of affairs one that can only be reme-
died by an act of congress giving ap-
pellate jurisdiction to the supreme
court of the united states in this very
peculiar class of cases which involve
the question ol01 cohabitation

POWER OF CONGRESS OVER THE
territories

you mr secretary will not be like-
lyI1 to misunderstand me but in orderzatthat others may not I1 shall now refer
to the memorable controversy which
took place thirty yearsvears ago in regard to
the legislative power of congress over
the territories in 1857 1 t 0 z rt in
the argumentreargumentre 910 SUCe p ott

case before the supreme court of the
united states one of the specspecificitle
questions on which a reargumentargumentre had
been ordered by the court related to
the constitutional validity of the mis-
souri compromise restriction which
interdictedInterdicted tileole existence of slav-
ery in the whole of the possessions of
the united states north of the parallel
of 3686 degrees 30 minutes on the
southern side of this question the con-
tention was that as all territory was
the common property of the union a
citizen of a slave holding state had tilethe
samesamerright1 t to tatakeke his slave property
into a territoryarri ry and hold it there as
propertyproperty so longZ as the country re-
mainedmaine d a Territoryer aitor that a citizen ofaof a
free Sstatet alte had to take any other kind
of personal prapeepropertyty into a territory
and hold it there as property during
the same period against this conten-
tion it became inmyy duty to maintain the
two followingfal lowing propositions

1stast that congress has a plenary leg-
islativeislative power over all the relations of
social and civil life in a territory of
the united states and can allow or
prohibit the existence within the terr-
itory of any domestic institution or
relation as it may see fit

that congress may discriminate be-
tween the kinds of property which it
will allow or prohibit in aia territoryerrit ory

this is now familiar and unques-
tioned constitutional law but thirty
years ago it was strenuously disputed
and few persons who were not in ma-
ture life at that time or have not
since studied the history of that ex-
citing period of sectional controversy
are aware of the formidable difficul-
ties which attended the true solution
of thisthia question but it is now to be
assumed as a fundamental truth which
no one controvertscontroverts that so long as a
territory of the united states remains
a territory the relations of social and
civil life therein are under the govern-
ment otof congress but that any legis-
lation respecting them is to be con-
trolled by those clauses of
the constitution which limit the legis-
lative power of congress wherever it is
exercised

but now let it be supposed that in
addition itoto prohibiting the introduc-
tion of slave property intointo a territorycongress hadhadi gone a step further and
had made ita penal offense punishable
by fine and imprisonment forfor any in-
habitant of a territory to be interested
in slave property in any state of the
union it is at once obvious that such
a law would have transcended the
legislative power of congress because
it would have encountered a personal
right to holdbold in a slaveholding state a
species of property then perfectly law-
ful in the limits of that state and be-
cause the constitution of the united
states givesives to ConconelessCo neresaeress no legislative
authority over the property of inbar

I1 stants of a territory unless that prop-
erty laIs itself within the territory

I1 have suggested this illustration of
the limits of CoHcongressionalgressional authority
over the relations otof social and civil
life in a territory because in the ex-
isting legislation of congress on the
subject olof polygamy in a territory of
the united statesskates there is some anal-
ogy to the legislation which I1 have hy-
potheticallypo assumed to havehave been
adopted in regard to slavery I1 shall
presently point out how this analogy
is ITimportantpoctant to be observed because it
takes us into the domain of religious
liberty just as thehe supsupposedpoised case of
legislation respecting slavery would
navehave taken us into the domain of civil
liberty in the then condition of the
union

let it he remembered then once for
all that I1 make no question of the
powerower of congress to prohibit in a
territory of the united states the
social and civil relation known as
polygamy or plural marriage and it
makes no difference in my view
whether those who contract plural
marriage do so from a sense of re-
ligious obligation or conviction of a
divine permission or froin any other
motive but it is one thing for con-
gress to have a constitutional power to
prohibit a relation and another thing
to aapplyply that power in a way to trans-
cendcent and violate the constitutional
rights of individuals it was perfectly
competent to congress to prohibit the
holdinholding of slave property in a terri-
tory it would have been entirely un-
constitutional for congress to dubish
an inhabitant of a territory for hold-
ing slave property in a state where
such property was lawful it is in my
opinion perfectly constitutional for
congress to prohibit polpolygamous mar-
riages in a territory of the united
states and perfectly unconstitutional
for it in order to break up the institu-
tion or practice of polygamy to apply
punishments and penalties that violate
the religious rights of individuals
this distinction is of the utmost im-
portance and I1 trust that it may bedeptkept in view throughout all the criti-
cisms that I1 shall make upon the ex-
isting and the judicial in-
terpretationterp that it has received in the
territorial courts of utah

there is another distinction on which
I1 must equally insist the religious
liberty that is guaranteed by the first
amendment of the constitution is not
a liberty to do acts which the legisla-
tive authority deems injurious to the
welfare of society but it is a liberty to
hold any religious opinions that the
iuindividual waymay see lit to hold and to
carry out those opinions in any conduct
that does no harm to others upon this
distinction it is no violation of reli-
gious liberty for compressCoipress totd enact that
in a territory united states
monogamy alone shall be a lawful re-
lation between the sexes notwithstand-
ing the religious belief of the parties
that polygamy is commanded or per-
mitted by the divine law the cegla j

dativeactive authority of civil government
may make any conduct malum prohibitpro hibi

may prohibit any relation between
individuals provided that authority
determines the conduct and relation to
be against the public welfarewel lare butbat on
the other band the civil authority can
constitutionally interdict or punish no
conduct and no relation between in-
dividualsdivi duals which laIs both dictated by a
sense of religious duty and is at thechri
same time innocent in itself and in its
consequences

when the first amendment to the
constitutioninstitution decladeclareded that

CONfcon OKESSIRESS SHALL MAKE NO LAW re-
specting AN establishment OF

RELIGION OROB prohibiting THE
FREE EXERCISE THEREOF

it meant to make two things consti-
tutionally impossible 1stast to make
it impossible for congress to establish
any national religion or any relreligionigdon to
be supported or upheld by the federal
authority ad to make it impossible
for congress to prohibit tilethe free exer-
cise of religiousreligions beliefs there is no
difficulty whatever in determining the
meaning of this last provision the

free exercise of religion compre-
hends the holding of any religious be-
lief and the doing of any act dictated
by that belief which is in itself and its
consequences innocent or praise-
worthy to prohibit the free exercise
of religion is to make a law which pre-
vents geine individuals from carryingcarry ing out
in their lives those religious beliefs
which dictate or lead to actions in no
way injurious to society

perhaps it will be asked why upon
the concession that congress may pro-
hibit polygamy in a territory notwith-
standing the rreligiouse belief of those
who practise it that it is commanded
or permitted by the divine law it is
not equally competent to congress to
punish any kind ol01 conduct that con-
gress may deem it necessary tojo sup-
press in order to put an end tta polyg-
amy

01 y
I1 propose to answer apjhb quques-

tion
et

by examining the existing egishaC

tion on the subject of polygamy and
cohabitation and the judicial interpre-
tation that has been given to it in the
territorial courts of utah
legislation ON POLYGAMY AND co-

habitation JUDICIAL interpre-
tation THEREOF

it lais to be remembered that from the
time of the great exodus of the mor
mons from illinois and their settle-
ment near the great salt lake in 1847
carrying with them the practice of plu
marriageral openly and in full view
of the people and government of the
united states down to the year 18621802 a
tacit toleration was given to this fea
ture of their civilization this tolera-
tion was at first extended to it because
of their remote situation in a region
where it was not supposed that the
civilization of the rest of the cou ity
would be affected by it andanfimwhere it
was assumed they would wm a com-
munity by themselves I1 speak now of
the toleration evinced by the absence
of any legislation on the subject for a
period of fifteen years and by therethe re-
lations that subsisted between these
people and the government and people
of the united states during all
period not only did those of them
who had contracted plural marriages
before their emigration carry their
plural wives with them and continue
the relation after the settlement inutah but such marriages were greatly
multiplied after the settlement and
the descendants of such marriages now
form a large part of the mormon popu-
lation of the territory moreover
their leader brigham young the off-
icial head of their church a man known
to the whole country as having many
wives was appointed by thegovernment of the united states
in 1850 governorarnor of the terr-
itory andjovheld that office for
seven years it was not until the year
1862 that congress took any notice of
the polygamy existing in utah by any
legislation whatever in that year a
statute was passed which made polyg-
amy in any territory bigamy and pun-
ished it as such by fine and imprison-
ment that this statute in relation to
marriages contracted before it was
passed was open to the objection that
it was an ex post facto law would seem
to have admitted of no doubt amonamongg
lawyers outside of utah but it has
amenbt en considered anat it was not liable
to this objection in utah the mor
mons bebelievedlieveld from the first that this
law was unconstitutional upon this
and also upon another ground namely
that as plural marriage was inan article
of their religious belief congress could
not constitutionally prohibit it this
was a mistake but it waswaa not until a
laterlate period that it was found to have
been a mistake it was averya very honest
and a very natural one for these peo-
ple had been for a long time sincere
believers in a revelation which sanc-
tioned plural marriage as a celestial
relation and they had seen a tacit tol-
eration extextendendeaea to their belief and
their practice by the government andaad
the people of toe united states for a
period of fifteen years after they be-
came subject to the paramount and ex-
clusive legislative authority of con-
gress veryvery few prosecutions for
polygamy were instituted in utah un-
der the act of 1862

but after the lapse of twenty years
the law of 18021862 was amended by the
act of march 22 1882 which has been
called the edmunds act this act
re enacted the provision of the act of
1862 which made polygamy bigamy
and it also created a new offense de-
scribed in its third section as cohab-
itation withwith more than one woman 11
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