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substance that the collector shall take
possession of his office in the june fol-
lowing hisbis electelectionioD but under the
statutes toetae election of the collector Is
fixed for the even numbered years BO80
that the electionejection will be next
year yesterday mr williams filed
his with the county court in the
sum of and this was approved
he argues that the office should be
turned over to him forthwith

county attorney murphy was asked
to give hisbis legalleal opinion on the sub ct
in dispute and yesterday presented the
following at the county courtcourtss ses-
sion
to tbthee county court otof salt lake county

gentlemenGeniGen lemenflemen in pursuance of your re-
quest for an opinion upon the present
status of the incumbency of the collector
of salt lake county I1 would respectfully
submit the following

the history of mr L QG hardys
tenure of the office appears to be as fol-
lows on november 1886 mr N
V jones the then collector who had
been elected to the office at I1 he general
election of 1884 presented his resignation 9

both for the term then under
his election in 1884 and also for the term
to which he had been elected in 1886
which under the statute commenced on
june 1887 and expired on june alst1st
1889 the resignation was accepted andaaap
on the same day the county court atap-
pointed mr hardy collector for the

term and also for i he term ccom-
mencing june 1887 and until his suc-
cessor fshall be elected and qualified

on june ath 1887 the county court
thademade an order that IN V jones the
elected collector havingatofailed to file his
bond within the time allowed by law
leonard G hardy be and hebe hereby is
appointed collector of salt lake county

4 of 1887 to fill the vacancy caused
by the failure of N V jones to file his
bond

the statute creating or recreationrecreating9 the
office of collector approved february 20
1878 provides chat at the generalbeneral elec-
tion in 1878 and biennial fv thereafter
there shall be elected by thetbe qualified
voters of the several counties of the ter-
ritory an assessorasse and a callec or whose
terms of office shall be for two years and
until their successors are duly elected or
appointedanted and qualified

no election was held for collector in
the years 1888 and the years in
which under ithe statute an election for
collector ought regularly to have been
held but elections for collector were held
at the general election of 1887 1889 and
1891

at the elections of 1887 and 1889 mr
hardy was elected and at the election of
1891 mr A L williams was elected

the county court appointment of no-
vember 24 1886 was void so far as it
purported to appoint mr hardy for the
term to which mr jones had been elected
in 1886 the law regulating the filli g of
vacancies as it existed at the time of the
appointmentointment was as follows
Elsection 130113 ot mehe act otol february
compiled laws of utah p 88 section 2020

provide i1 in easecase of the office of the
tor or assessor becoming vacant thetha county
court of the county where such vacancy occurs
shad have power to fill such vacancyvacancy by ap

until the next generahfrene rai electroelectionelect ioarsection 2 of an act of february 18 1880 pro
bidedvided in case of vacancy by death resigna-
tion or other disability of any county or pre-
cinct officer except probate judge or justice of
thetee peace made elective in any county in thisterritory it shall be the dutyduly of the county
courtaburt in such county to fill such vacancy by
appointment 11

section 3 of the same act provided allali off-
icers elected or appointed to fill vacancies a
provided in this act shall before entering on
the d aties of their office qua afy in ththe6 same
manner as though they had been elected at any
general election and shillshall holdbold office uuntil theensuing general election ornr until their a
toreors are elected and qualified 11

the county court of november 1886
should have followed the language of the
last quoted section As made it consti-
tuted mr hrdyhardy the legal collector for
the term of jonesjonea under the
latlasers election in 1884 which ended on
june 1 1887 from june 1 1887 mr
hardy as an appointee to fill a vacan-
cy legally held over in the office under
section 3 of the act of 1888 until the en-
suing general election or until his succes-
sor was elected and qualified

what is the meaning of the latter
garasephrase it is suggested upon the one
handand that its meaning is butil the next
generalbeneral election heldbold on an even num-
bered year when in due and uninter-
rupted course an election would be holdheld
for collector under the statute if no va-
cancy had occurred in which maecase the
elections of 1887 1889 and 1891 would be
void and mr hardy as an appointee of
the county court would be entitled to
hold over under the act of 1880 until the
general election of 1892 or until a succes-
sor should be elected and qualify

but the language of the statute is plain
and unambiguous it provides that when
a vacancy occurs the person elected or
appointed to fill it shall hold the office
untilI1 the ensuing general election I1itt
tois the policy of the law in the case of
vacancies in the elective offices to restrain
any provisional appointive power within
as narrow limits as public necessity and
convenience require and to present to
the electors an opportunity to exercise
aagainI1n their choice at the earliest practica-
bleblae date in this easecase no consideration
of even public inconvenience or public
economy weigh against a constructionconstruction
which would give the people at the earli-
est possible election an opportunity to
choose a collector since a geralgeneral elec-
tion is held on the first monday in
august of every year at any of which a
collector could be elected with no addi-
tional inconvenience or expense

the elec ion held in 1887 for a collector
is therefore in my opinion to be sustained
as a valid election under the clear im-
plication of the statute that such an elec-
tion should be held in easecase of
incumbency of the office and made mr
hardy the legal collector until the en-
suing general election in august 1888
or until his successor should be elected
and qualify no person being chosen
as collector at the election of 1888 the
office did not nor did it at any time since
jones resignation become vacant but
mr hardy under the act of 1860 held
over isas the legal collector

in like manner the election for collec-
tor held in 1889 is to be sustained as an
election to tillfill the period from that time

until the ensuing general election in
august 1890 11 etc in like manner the
election held in 1891 is to be sustained as
a valid election to fill the period between
the elec teesteela qualification and III he ensu-
ing general election in 1892 11 etc

this construction is probably not alto-
gether free from doubtfulness but it
seems to be both a possible and a reason-
able construction and certainly accordsads
more fully than the other with that spirit
of the law which assures lawful electors
of their official representation of their
own choice withwithinin as short a time as isin
reasonably possible

mr hardy having a legal right to hold
over binderunder the act of 1880 there is no re-
covery of the office and therefore no
power in the county court to appoint

but mr williams is in my opinion
entitled to assume the duties of the boffloffice
by virtue of his election immediately up-
on qualifying in the manner proscribedprescribed
by law your duties in the fremlpremises
therefore will be merely to fix the
amount of his bond and approve ththee
bond ifsatisfactory upon his applica-
tion mr williams term of office be-
gins upon his qualification and continues
until the general election of 1892 or until

his successor shall be elected and quali-
fy the provision of the act of 1878
that the collectorcollector shall enter upon the
duties of his office on the firstfirst day ofjune next following his election does
not in my opinion apply to the case of fta
collector elected under the act of 1880 jiminconsequence of a failure of a regular eleelec-
tion since under the terms of the statute
the prior incumbent holds not for thathterm but until the ensuing
general election or until his successor
shall be elected and qualify

respectfully
WALTER MURPHY

county attorney
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