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SUPREME COURT DECISION
bainOAIN VSW YOUNGyouna AND

OTHERS

in the supreme court otof utah territory
junejuno term 18701873

in the matter of thetho several applications
of joseph M caincatus brighambrie ham young wll-
liam et alialtal for deeds to parts 0off
lots 6 block 6909 plat glafiaA 11 salt lake city
survey

appeal from third district court
boreman justice delivered the
opinion

the contest in this proceeding is
for the government title to certain
lands under the townsite law of
concongressgressgross th e mayor of salt lake
city holds the title in trust for the
persons entitled thereto under the
provisions of the law the various
parties to the proceeding filed their
claims with the probate court ask-
ing title the heirs of joseph
cain deceased prayed for title to
the whole of the east halthalf of lot 6
block 69 plat Aayll11 salt lakelahe city
survey the other parties claimed
fractional parts of said half lot
those claims being conflicting the
probate court considered all the
claims together and subdividedsub divided
thetho half lot amongst the parties
filing on it this subdivisionsub division not
being satisfactory an appeal was
taken to the district court in
the district court a finding of facts
was had hindand judgment and decree
accordingly the cain heirs notcot
being satisfied with the action of
the district court have brought
the subject by appeal to this
coucourtrt a motion for a new trial hav-
ing leenmenwen overruled

tho main question involved i as
to who of these claimants are oc-
cupantscu pants as contemplated by thothe

town site law this statute was
made for the relief of the inhab-
itants of towns and cities upon
the public domain it was made
to secure to these inhabitants
who were occupants the legal
title according to their respective
interests to give one the right0to a conveyance of the government
title it must appear that he is an

Inhabitinhabitantantly of the town an oc-
cupant of the ground to which he
seeks title and have an interest
in the property the occupancy
must be actual individual occu-
pancy not an occupancy begun
and held by agent merely if a
person resided upon a parcel of
ground or carried on his business
upon the ground and claimed the
whole of the parcel or let liehe might
have title to the whole unless some
part be occupied byy another person
claiming right to the title then
the question wouldouid arise as tto0
which exercised acts of ownership
over the disputed ground first and
to what extent and if that be set-
tled then was the claim everelver
abandoned or given up and if so
whose possession in good faith at-
tached after the abandonment

we do not think that the law of
congress ever contemplated that a
party could claim title to more lots
or parcels thanthau hohe actually individ-
ually

d
occupied otherwise a11 person

could gain title to an unlimited
amount by not occupying it him-
self but by arranging with various
agents that they move on to lots
and hold for him and tholothelo agents
to layjay no claim toitolto title but let
the employer claim all the em-
ployer might thus gain title to the
various parcels or lots without ever
being an occupant or an inhabitant
andana could prove his right by sim-
plyeisely showing not his possespossession
butut possession by other men for
him he never having been indi-
viduallyvidu allyaily inn possession suchabucha pro-
ceeding would be at war with
the very object of the law which
was made for actual settlers and
not for speculators A man havinbavinhaving9made a bonafidebo actual individual
Ococcupancy either for hiihishis residence
or hishit business or in some way for
his own use he may nno0 doudoubtb t after-
wards sell his lightright of possession
his preference or right to govern-
ment title but hohe must first have
been an occupant in good faith
himself and thetho purepurchasernaser must
take actual possession also and be-
come an boccoccupantdupant there is no
thing in the rule wowe layjay down
which prohibits contracts leases
or sales of such interests but they
can only be made to or with a in-
habitants who can become occu-
pants if the right of preference in
obtaining title is to bobe effieceffectedted
such sales leases and other con-
tracts are not prohibited or discour-
aged

r
by the law nor by the policy of

the law the government only
says that if the contract be with
one not an inhabitant and who
doesdoeg not become an occupant such

contract or sale will not be recog-
nized in ascertaining to whom the
title should be granted A party
in possession of any such city or
town lot will be presumed to be so80
in possession in his own right and
for his own use and benefit until
the contrary appears and the
possession of the ancestor when
dying is the possession of the heir
unless the contrary appears

these are some of the principles
which will control us in the exam-
ination of the merits and rights
involved in the proceeding at bbarar

when salt lake city was first
settled the place was laid the
laying out dictated by brigham
Yyoungoung willard richards and
others yet BrighabrighamyoungmYoung claimed
to have exclusive control in
making the settlement shortly
after the first settlers came and the
town was laid out certain partiesartiesartles
among whom was willarawillard rich-
ards were allowed to select portions
of the city each portion composed of
a number of lots or blocks all in a
body in order to distribute the lots
to those whom they desired to
havehavo near them it appears that
lot 6 block 69 was among the lots
selected by willard richards under
this arrangement hohe turned the
east half of thetile lot over to joseph
cain and marked the boundary
between tho east and west half he
gave cain possession of a house
situated on the north half of this
east half and he had the public
records made to show that this
east half was the property of cain
and there is evidence going to show
that cain bought and paid for the
half lot caincalu moved upon the lot
and lived there until his death he
exercisedexeraised acts of ownership over
the half lot and it was assessed in
his name and hebe paid taxes on tilethe
same until his death and being so
iuin possession the current of thathe
evidence is that he claimed the
whole of the same to the bound-
aries of the half lot on every side
and that his possession andaud owner-
ship of possession were recognized
by williardSV illiard richards and the pub-
lic11 c generally and the heirs of VIIvil
lard richards claim nothing now
in this proceeding not having ap-
pealedseedscaled but they have made two
deeds for portions of the disputed
kartsonepartpartssoneone to brigham young and
oneono to william JenningjenningsSj the ef-
fect of which will be considered
hereafter at the death of joseph
cain he was in the undisputed
possession of all of said half lotjot al-
though mrs ogden was livingjiving on
the lot but she claimed no owner-
shipship ofat the possession and moved
off shortly after cainscaina death

the appellants claim that in the findings
of fact byky the district court there has
been a failure to find that brigham young
wm jennings samuel stringfellow
george stringfellow and nicholasbicholasHlcholas gros-
beck cror either of them ever have been
inhabitants of salt lake city or of

utah territory thelahthe law as we have baat
ed requires that the persons claiming
must to entitle them to deeds be inhab-
itants 11 inhabiting was an essential fact
and should have been found

the appellants furtherfarther claim that there
was va failure to find that young jennings
String fellows or groesbeck were in pos-
session at the date of the entry the law
requires that the parties or perhaps those
under whom they claim should have been
in possession at thetho date of the entry by
the mayor it was therefore an essential
fact and the failure to find thereon was an
error

the appellants the heirs of joseph
cain take exceptions to the fifindingsadlusadins of
fact made by the district court and allege
that the material findings to which they
object as erroneous areas follows

I1 it Is found that if saideaid joseph caincalin
ever occupied or claimed the right of pos-
session of any portion of the north half
of the east hairhalf efof said lot after removedhe moved
into the new househonse his heirs and repre-
sentativessentatives soon after his decease surren-
dered and gave up such Dossession 11

II11 it Is found that portions of the south
half of the east half of said lot formerly
in the possession efof the heirs of joseph
cain have been sold and the posses-
sion delivered to the persons named in the
judgment andaud decree of the court with
they description which each was
now in possession of and entitled to

III it Is found that the north half of
the eastcast half of said lot has been subdi-
vided and the occupancy possession aandnd
right of possession haTe been in various
persons and that the persons named in
the judgment and decree of the court are
in possession and entitled to the posses-
sion of the several particular descriptions
of land given in connection with their
names

the first of these points the alleged
surrender of possession of the north half
of the eastcast half of said lot bybv the heirs of
joeephjoseph caincam after joseph cains death
we consider Is well taken for we arearo una-
ble to discover facts wah tv warrant
the finding certainly wmnurie e EOso far as the
children of cain are concerned they
have never done anything that would in-
dicate thatthat they caveewe up or surrendered
any rnightsrightsphethelits which they have to such north
half the widow did not control this por
tion of the ground although joseph cain
had possession of it when ho died she

saideald that brigham young claimed it and
she did not question foriaforinfor in those
days no one questioned what their leaders
did but as she says she would havehatetaigtaken the word of the leaders in those
days as readily as sheehe would an angel 9

such implicit confidence and faith in him
was simply abused by brigham young
and behe used it to take away from this
widow and her infant children property
to which he did not have a shadow of a
rnightrightI1

the finding therefore of a surrender of
ealdsaid north half wowe deem as erroneous

the second of these material findings to
which exception is taken has reference to
a sale which it alleges took place of por-
tions of the south half which had prior
thereto been in possession of the heirs of
cain one would naturally conclude from
the reading of this finding that the heirs
had soldlold such portions as aroarc referred to
or at least were parties to some sale
nothing of the kind appears however
from the evidence the parties referred
to as having been the purchasers of par-
cels of said south half were nicholas groes-
beck and the stringfellow brothers groes
becksbecka portion Is very small being only
sixteen 16 inches fronting on east tem-
ple street and running back west nine
rods not a solitary witness was intro-
duced to support Groes becks claim nor
any written or oral testimony and there
is an absolute want of any evidence on
the point except an incidental reference
thereto in mrs cains testimony slieshe say-
ing ththatat she sold a strip of as she thought
that width to mr groesbeck even then
there Is nothing in the evidence to show
where this sixteen inches was or how
long the strip was or that she ever deliv-
ered the possession of it tolarto mr
or whether groesbeck eterever was in posses-
sion nor is there anything to show that
abyaay interest of the children was intended
to be conveyed nor indeed is there any-
thing to show whether sheeho sold as an in
vidualoralonor administratrix orasoraaor as guardian
although as it Is mentioned in connectconnectionjorlor
with the sale to the stringfellow brothers
it might be inferred to have been a salaeala as
administratrix butusonbut upon this inference wowe
could not depend there is therefore no
proof to support Mmrr groebGroes becks claim
and it must failfall

the stringfellow brothers have allotted
to them on the north of and adjoining the
parcel allotted to groesbeck a parcel ofor
ground fronting east TempletempiemainMaln street
sixteen feet and three inches runnrunninging
back west eight rods with the road priv-
ilege

V

on the west the road legoiego was
merely a written consent given by S W
richEIchrichardsards and elizabeth cain as individu-
als and without consideration and of
course was subject1 to revocation at any
time even it S richardsWR1 ichards and elizabeth
cain had the right to make it the stringf-
ellow brothers claim their parcel ofground
not including the roadwayroad way under a sale

and deed from S W richards and eliza-
beth cain administrators of joseph cain
deceased made in pursuance of an order of
the probate court administration of thothe
the estate of joseph caincam deceased which
was taken out more than ten years arterafter lils
death such iela the verbal proof and there
tsIs no other kind of proof that any adadalaalamla
stratton was ever taken out S W rich-
ards and elizabeth cain claiming to be
administrators filed their pelipetipetitiontiou in eulothe
V bat courtC t on soaSOT jtb isuISM praying
fonfor an orderordenrdender to sell real estate upon the
ergroundonn thatha t the estate was at that date

involved in consequence of
cyey to erect buildings thereon upon which
interest is being paid and also I1in11 conse-
quence oj0 taxes accumulating while
rents have been rapidly declining by
which the obligations and expenses of the
estate have to be maintained there is
no evidence that when administration was
taken out any debts or other obligations
of the deased remained unpaid butbuts on
the contrary the administrator richards
testifies that no such claims were everevec pre-
sented to him and that he believed they
were all paid out of the personal effects of
the deceased ionglong before application was
made to sell the real estate and that the
sale rT as made to raise money for support
of the family to pay for improvementimprovements
taxes that of all this indebtedness
accrued from three to ten years after
cains death and mrs cain says that the
sale was not mademado to pay debts
by joseph cain deceased what interest
then passed bv such sale and the convey-
ance the probate court is
anau interiorinferior court one of limited jurisdic-
tion it has nno power not given to it by
statute

ouroar territorial statute utah laws 18531852
p i4 1I s 16 says that personal and real
property may both be sold upon the order
of court but it does not authorize the
real estate to be sold except to pay debts
and then only when the personal property
is ingins to pay the charges against
the estate these facts must appear af-
firmativelyfirmatively the parties to this proceed-
ing adand also the administrators treatedtzetyethese possessory0 rights as real estate and
we must concludeconciudacluda thetha statute likewise
treated them as real estate as the statute
speaks of real estate and none existed if
these rights bobe not such for they were thothe
highest interest that an individual could
have tn land when the statute was passed
and jt Is not to be presumed that the stat-
ute was not meant to apply to them butapplyonly to something that ddidd not then exist

whether they are strictly real estate or
not as understood at common law we are
inclined to hold ohpthatat thetho laws of those ear-
ly dates intended them to be treated as
real estate but whether we deem such
possessory rights as real estate or as per-
sonal property we are unable to see how
such property could bobe soldeold under the law
referred to concerning decedentsdecedents estates
if it irastras personal property it was not
claimed to be of a perishable naturemature or
likely to depreciate in vainetaine 11 bat it
may be saidsold that although this property
was not perishable or liable to depre-
ciate and although no debts existing
rdinstagainst the estate at the death of joseph

cain Jdeceasedcccasedeased remained unpaid yet thatthai
years after hishla death a large inindebtednessdebtedness
was incurred against his estate who waswab
authorized to incur such indebtedness
there was no administration the prop
erty had descended to the heirshells and could
not be taken away from them by any ad-
ministration unless debts incurred by jo-
seph

jo-
eeph cain in hishla ilfelife time remained un-
paid the guardian might incur debts for
the support and education of the children
but this is not a case of that kind some
unauthorized person years after cains
death putspats up improvements on the land
of the heirs of joseph cain and it lais
sought to pay by taking out let-
ters

let-
teri of adadministrationministration and selling the prop-
erty under the administration that can-
not be right and further the adminis-
trators had no authority whateverwhalever to pay
debts aedaad charges against the estate evetenevenen
if inia existence until they were proven in
manner prescribed bby law and allowed by
the court and the administratoridadministrator cannot
pay for the support of the widow and
children except under an order of courtwurt
no debts were proved up and no allowance
for support made but really all these
chacharges including the taxes were aagainstainestallnilthe heirs if against any one at allail anandd
the administration had nothing to do with
them

the sale therefore under which the
stringfellow brothers claim being unau-
thorizedthorlzed by law the court having no
power to make it the salefale and convey-
ance are null and void and the parties
take nothing by them they arearc there-
fore upon the ground if at all wrongful-
ly and can only be treated as trespassers
and trespassers can have no rights as
against0 the true and rightful claimants

next adjoining the stringfellow
ground lies that which was allotted to the
cain heirs about which there Is no con-
test except perhaps to Pa small piece on
the bacicback part of the lot
adjoining on the north the parcel allotted

to the caiacain heirs lies the
property isas it is called it is part of the
south half of this eastcast half lot and was
allotted by the district court to williamwilliain
jennings it being no sl51 with exextent ionlon
back jennings claims the ground under
a claim of quitclaimquit claim deeds from eliza-
beth cain through I1charlesoharles kingI1 eanEBB so
hoff and brigham young to himself the
quitguitquitclaimclaim deed of mrs cain purported to
convey only her hightright of claim Intinteresterestcrest
and possession of course such a deed
conveyed not interest of the minor heirs
if they had any didbid they have any

the territorial that if there
be other property reirelremainingnamIng it shall

descend in equal shareschares to his children
the widow taking a childs part during
her life or widowhood the interest which
her deed therefore purported to convey
waswab only equal to aEL childs part durduringingherher
life or widowhoodwidow hood and at her death or
marriage it became the property of the
two children under that statute there-
fore the children of cain had a valid and
perfect right to a title for two thirds of
said parcel with thathe further right to thefhe
residue attheat the deatherdeath or marriage of r
mother and we bansee no reason why such
i statute of descents Is not valid utah
laws p 43 it inno any affecta
ed the disposal otat uhethehe soilsoll I1 it
goesdoes not beemseem to be inconsistent with any
law of congress and it is a proper sub
act ofbf territorial legislation
itif therefore was in possessionI1

t was only as co occupant with the heirs
illshis interest could only be that of the
widow one thirdthira interest for the life or
widowhood of mrslira cain ilehe cannot by
having possession of such aaa interest
thereby obtain a right to ousoustt the two
heirs he only becomes a co occupant
with the heirs a possession in the nature
of a tenancy in common the courts are
generally inclined to guard the interests of
minors and will not allow them to be de-
prived of any rights exceptczcapt unda
ings by proper suit to which they are par-
ties the conveyances set up as the foun-
dation of jennings claim recognize and
support the nightsrights of they
are a recognition of joseph cainscalas rightsnights
and that laIs a recognition of theirs but
there Is no evidence that jennings ever
went intoinfo possession of this property
then in saying to whom
title should go his claim could not be rec-
ognizedzed if hebe had gone into possession
underder mrs cains title he would have
compliedcompiled with the requirements of the
united states statute which Is that to bobe
lecogrecognizedmazed as being entitled to the govern-
ment title the party must be an occu-
pant and this he was not at any time
lieile can therefore babenobavenohave no righettonightright to any sharoshare
in the property if he has any I1remedyemedy it
is against mrsairs cain lieile shows no right
toa preference in the purchase of the
government title

let us look then at the third point
the exception to findings respecting9 the
north half of this cast half lot together
with the strips osor parcels claimed by jen-
nings across the whole west end of the
casteast halthalf lot

the first allotment to william jennings
was no 45 according to the plaplatt includ-
ing its extension somewhat furtherfarther west
than is indicated by thothe plat

in 1861 brigham young deeded all of
his rihightrightlit of claim interest and posses-
sion in andaad 6to said parcel of ground tato
william jennings it nowhere appears
that young hadhid any right of claim

interest or possession to convey ilehe
therefore could convey none ileho himself
says that whatever possession he might
have had was as trusteein trust for the
church of which hohe laIs the head and not
as an individual thetho church has made
no cconveyconveyanceanceanca and I1laysays no claim to the lot
and fliesfiles no declaratory statement

the deed therefore from young to
jennings Is valueless although there Is
testimony to show that Jenniljenningsgs intendla tend-
ed to have young make his title good

therothere is evidence that jennings was at
one time inin possession of and exercised
ownersownershiphieble over the eagle emporium

building situated no 45on buthe kagragwas
not in possession at caluscainscaincalu death and
there Is no evidence that hebe was in posses
eionelon at thatho entry of the townsitetown site by
the mayor the character of hishla posses-
sion is not shown it not being shown ththaithatI1tle lived there or did business in inchfirtch
building nor does it appear that he held
possession by consent of the heirs II11 hihibhig
possession was not by their coconsent le
gallygaily obtained by proper action to which
the were parties they being undertinder agetheirtheir nightsrights anoarc in no dav bound or affect
ed by his possession it is not claimed
that any suchbuch suit was ever hadbad

if tbtherefore jennings went into bossu
slonelon under authority given by brichanBrighantbaut
youngtoung in his deed and depended upon
youngs supBUpsupposedposedposea power to compel i
goodfood title to the possession from caincahnt
cirsheirs and young haslias failed to be able to
compel such title cannot malcemake
the heirs the conveyancers but he must
look to young for his remedy the heirbeir
are not bound by any arrangement he aldand
young may have made
JennIngjenningsst therefore being in possesdrogee

atone timetimewaswas there wrongfully and as
a trespasser and grainedgained BOno rights which
could bobe lain ascertaining t
whom the legal title should be made ththu
finding and the allotment following to
jennings were therefore erroneous

the lastfast parcel allotted to jenningsjennings is
niftyfiftyfis ty six feet north fronti on first southstreet thetho west twenty six feet ottiliof tah
north front running clear across the lot
aroarc upon the west halfhalt ofor lot 6 and not co-
ntested and thereforethererorotoro not to be disturbed by
thiathis court
the cast sixteen feet of thothe remainremaininghgthirty feet of saldsaid is heldheid arder

nodeeno deeddoranyor any other kindkiad ol01 transferorpossession and it jennings be in possession
it was aaas in the last instance as a tres
passerpasseriasas to the cain heirs no authority
from said heirs having everover been obtained
the allotment of sixteen rietfiet front and
running south to jennings was therefore
erroneous

now respecting thothe fourteen feetreet lying
between the twenty six and the sixteen
feet referred to there is some doubtprice seems to have been in possession iain
1856 7 of forty feet north front running
south across the lot we hear no more of

him until in 1869 when he makes a deed to

wiliiamwilliam jennings of forty feet front awand
running across the lot and the fourteen
feet in question Is embraced therein hgiving his testimony price sayssaya that it
does not kaowknow what distance from the moeast
line of the lot hiahla ground was situated ad
the great preponderance of testimony a

that prices possession was on thetho west
halfhalt of the lot and not the cast half the
simple fact that t ricesricos deed nixesfixes teettet
as the distance from the eastcast line of the

lot does not prove that the deed from KSfk
dins to him gave the same description or

that eddins put him in possession of tiethetil
same and the evidence shows that eddiseddus
ground was west of centre of the lot anadtand
we cannot say that the statement to

prices deed should override the testimony
of numerous witnesses and the very a-
ctionseions of dr richards himself especially
when price does not seem to have been tafit
powespossessionsionslon for some twelve yearsyearb before hiihis

deed was made
A deed is also shown iain evidence frontfrom

willardvyillard richardsRichard heirs to jennings cove-
ring ghisthis fourteen feet but that deeddeedleb
subsequent to jennings and besides
we think that the evidence
that the richards heirs bad no rotate or
iueteneststeststests iniu such property or
tomes by such conveyance

I1thehe deed of course Is of no value eoso far
as this fourteen feet are concerned there
is some evidence going to show denulJenningange
possession although the evidence asveryla verysery
indefinite as to thetho precise ground possessed
by him nishla possession however was wit-
hout authority and wrongful andend in upnoxywaiwalcan invalidate the rights otat the heirs a
joseph cain deceased when they bawban
given no consent thereto and it was su-
bsequent to the death of joeeph cainCalnded-
eceasedcea sed

Tthehe remaining portion of said findings
objected to as stasiatd refer to parcelml
allotted to brigham young by the atriddistrict
court and numbered 47 and 4940 with exte-
nsions back to west

brigham young that hebe nevanets
lived on any portion of lot 6 now in vrov
troversetroversy yet he claimed to have hiU
peaceable possession of portions of it ft
many years not in his individual righted
as trustee in trust for the ahwchurchh I1
which he is thetho head the church mau
no claim hishla possession as trustee 91it

ecer existed would effect nothing iain tfit
present proceedingedin but he really nmres
wasyas in possession as contemplated ly
statute the fact that he cent mrs Wvad
downdowntoto josephjeseph cain with directions vadtab
to measure her off a pieceerorfor a househousahousephousedditpit
him no rights as her occupancy mswai iawtemporary and so intended and halbelaj
never been in possespossessionslonsion prior thereto I1

was evidently only in exerciseextexiurcise of that 11a
elusive control over the settlement ffwj
hohe had claimed but which gavepave nimaim
nightright in or to the real estate
mission to mrs ogden to use the grgros
fortor a time and not a transfer orof hiamhismU 41
thereto

jennings claims also under a beedisdeed 0
willard richards heirs madomade only a V

days before the flang of his declaradeclaraB
statement he never had possession
that deed and all of willard miclar
right had been transferred to joseph Cs

in his ilselife time the fact that two
mrs braddock and mrs fr anklin wooiwho
the rolrelrelationatlonailon otof polygamous1 wives togto
lard richardsRichardsl resrebresidedgedled a short while alOB

lot after it waswaa transferred to call
richards does not showghow that richards i
claimed wdpaid lot such an inferencesinference 4
bobe very slight when compared with t
atarddeownsowa positive acts showing the
trany the occupancy by these vow
was nnetct richards occupancy the I1
does not recognize the polygamousom 105
llonlion and that is19 all that gives color ojdidea that their possession was hiahla posses
they laid no claim to thetho posspossessionlion ff
selves and removeremovedcl at thathe request ofoiwCO

joseph cain had livedis that housebouse hiabiocic i

before these women wem there and 0
ltvitsit and rented itafter they removed VIV
seems nothing in thetho evidence to wanowandww
the belief that there remained in thethee0
of willard richards anyauyan evenoven the sw

claim or right to any part of wi
lot

brigham young says in his twid
that he docsdoes not own parcel NO A

M
t

that it belongs to the cooperativeoperativeco 10ir
tion his deed to bassett and roberthorobertRober mhoWhO

that hohe conveyconteyconveyedcd to themthi m all of tohis
in that parcel in and he baysSAYS ithat it was never deeded back to lu
bebo claims ftit illshis claim has no foudosfousou ll11

injustice ITOho waswag uevernever anAV t


