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SUPREME COURT DECISION-—
CAIN VS. YOUNG AND
OTHERS.

In the Supreme Court of Ulah Territory,
June Term, 1870.

In the matter of the several applications
of Joseph M. Cgin, Brigham Young, Wil-
liam Jennnigs, ¢t al, for deeds to parts of
lots 6, block 09, plat “A,” Salt Lake City
SUrvey.

Appeal from Third District Court.
Boreman, Justice, delivered t{he
opinion.

The contest in this proceeding is
for the Government title to certain
lands under the ‘‘townsite’ law of
Congress. The Mayor of Salt Lake
City holds the title in trust for the
persons entitled thereto under the
provisions of the law. The various
parties to the proceeding filed their
claims with the Probate Court, ask-
ing titlee The heirs of Joseph
Cain, deceased, prayed for title to
the whole of the East half of lot 6,
block 69, plat “A,” Salt Lake City
survey. The other parties claimed
fractional parts of said balf lot.
Those claims being conflicting, the
Probate Court considered all the
claims together, and sub-divided
the half lot amongst the parties
filing on it. This sub-division not
being satisfactory, an appeal was
taken to the Distriet Court. In
the District Court a finding of facts
was had, and judgment and decree
accordingly. The Cain heirs, not
being satisfied with the action of
the District Court, have brought
the auhjecc{, by appeal, to this
court, a motien for a new trial hav-
iﬂg Heen nverrulad.

Tie main question involved i= as
to who of these claimants are ‘‘oc-
cupants” as contemplated by the
“town site” Jaw, This statute was
made for the relief of the ‘““inhab-
itants’” of towns and cities upon
the public domain. It was made
to secure to these ‘‘inhabitants’
who were ‘‘occupants,” the legal
title according te their “‘respective
interests.” To give one the right
to a conveyance of the government
title, it must appear that he is an
“‘inhabitant” of the town, an “‘oc=
cupant” of the ground te which he
seeks title, and have an ‘“interest”
in the property. The occupancy
must be actual, individual occu-
pancy, not an occupancy begun
and held by agent merely. If a
person resided upon a parcel of
ground, or carried on his business
upon the ground, and claimed the
whole of the parcel or lot, he might
have fitle to the whole, unless some
part be occupied by another person
claiming right to the title. Then
the question would arise as to

contract or sale will not be
nized in ascertaining to whom the
title should be granted. A party
in possession of any such city or
town lot will be presumed to be so
in possession in his own right and

the contrary appears. And the
possession of the ancestor when
dying is the possession of the heir,

unless the contrary a.pgea.m.

These are some of the principles
which will control us in the exam-
ination of the merits and rights
involved in the proceeding at -

When BSalt Lake City was first
settled,the place was laid out,or the
Jaying out dictated by Brigham
Young, Willard Richards and
others,yet Brigham Yeung claimed
to have ‘‘exclusive control” in
making the settlement. Shortly
after the first settlers came and the
tewn was laid out, certain dpnrtiea,
among whom was Willard Rich-

of the city,each portion composed of
a number of lots er blocks, all in a
body, in order to distribute the lots
to those whom they desired to
have near them. It appears that
lot 6, bleck 69, was among the lots
selected by Willard Richardsunder
this arrangement. He turned the
east half of the lot over to Joseph
Cain, and marked the boundary
between the east and wesy half; he
gave Cain possession of a house
situated en the north half of this
east half, and he had the public
recorcs made to show that this
east half was the property of Cain;
and there is evidence going toshow
that Cain beught and paid for the
half Jot. Cain moved upon the lot
and lived there until his death. He
exercised acts of ownership over
the half lot, and it was assessed in
his name and he paid taxes on the
sapae until his death, and being so
in possession, the current of the
evidence is that he claimed the
whole of the same to the bound-
aries of the half lot on every side;
and that his possession and owner-
ship of possession were recognized
by Williard Richards and the pub-

for his own use and benefit, until

ards,were allowed to select portions

gaid that Brigham Young clalmed it and
she did not question hislright—for in those
dndya no one questioned what their leaders
did, but, as she says, she weuld have
taken the word of the leaders in thoee
days as readlly as she would “an angel.”
Such implicit coufidence and faith in him
was gimply abused by Brigham Young,
and he used it to take away from this
wldow and her infant children property
to which he did not havea lhlﬂI:}F of a

rlg‘ll‘zlf.
e finding therefore of a surrender of
gaid north half, we deem as erroneous.

The second of these material findings to
which e:geEuon is taken, has reference to
a sale which it alleges took place of por-
tions of the south f, whﬂh bhad prior
thereto been In poseession of the heirs of
Cain, One would naturally conelude from
the reading of this finding that the heirs
had sold such portions as are referred to,
or at least were parties to some eale.
Nothing of the kind appears, however:
from the evidence. The parties re ferred
to as having been the purchasers of par-
cels of said eouth half were Nicholas Groes-
beck and the Stringfellow Brothers. Groes-
beck’s portion Is very small, being only
sixteen (16) inches fronting on East Tem-
ple Street, and running back (west) nine
rode. Nota solitary witness was intro-
duced to support Groesbeck’s claim, nor
any wrilten or oral testimony-—and there
is an absolule want of any. evidence on
the point, except an incldental reference
thereto in Mrs. Cain's testimony, she say-
ing that she sold a strip of, as she thought,
that width to Mr. Groesbeck. Even then
there is nothing in the evidence to show
where this eixteen inches was, or how
long the strip was, or that ghe ever deliv-
ered the possession of it to Mr. Groesbeek,
or whelher Groesbeck ever was in posses-
sion, nor is there anything to show that
any interest of the children was intended
to be conveyed, nor indeed is there any-
thing to show whether she seld as an indi-
vidual or administratrix or ar guardian,
although, as it is mentioned in conncetion
with the sale to the Stringfellow Brothers,
it might be inferred to have been a sale as
administratrix, but upon this inference we
ceuld not depend. There is therefore no
proof to support Mr. Groesbeck’s ¢claim,
and it must fall.

The Stringfellow Brothers have allotted
to them, on the north of and adjoining the
parcel allotted to Groesbeck, & parcel of
ground fronting East Temple(Main) Street,
gixteen feet and three inches, running
back, west, eight rods, with the road priv-
ilege on the west, The road privilege was
merely o writlen consent given by S. W.
Richards and Elizabeth Cain as individu-
als, and without consideration, and of

lic generally, and the heirs of Wil-
lard Richards claim nothing now
in this proceeding, not having ap-
pealed, but they have made two
deeds for portions of the disputed
paris, one to Brigham Young and
one to William Jennings, the ef-
fect of which will be considered
hereafter. At the death of Joseph
Cain he was in the undisputed

though Mrs. Ogden was living en

which exercized acts of ownership
over the disputed ground first, and
to what extent, and if that be set-
tled, then was the claim ever
abandoned or given up, and if so
whose possession in good faith at-
tached after the abandonment.

We do not think that the law of
Congress ever contemplated that a
party could claim title to more lots
or parcaels than he actually individ-
ually occupied, otherwise a person
could gaim fitle to an unlimited
amount by not oceupying it him-
self, but by arranging with various
agents that they move on to lotls
and hold for him, and these agents
to lay no claim toftitle, but let
the employer claim all, The em-
ployer might thus gain title to the
various parcels or lots without ever
being an oceupantoran inhabitant,
and could prove hisright by sim-
gly showing, nct his possession,

ut possession by other men for
him—he never having been indi-
vidually in possession. Bucha pro-
ceeding would be at war with
the very object of the law, which
was made for actual settlers and
not for speculators, A man havin
made a dbona fide actual, individual
occupancy, either for his residence
or his business, or in some way for
his own use, he may nodoubt after-
wards sell his right of possession—
his preference or right te govern-
ment title, but he must first have
been an occupant in good faith,
himself, and the purchaser must
take actual possession also and be-
come an occupant. There is no-
thing in the rule” we lay down
which prohibits contracts, leases,
or sales of such interests, but the
can only be made to or with ““in-
habitants” who can become oeceu-
pants, if the right of preference in
obtaining title is to be effected.
Suach sales, leases, and other con-
tracts are not prohibited or discour-
aged by the law nor by the policy of
the law. The government onl
says—that if the contract be witg
one not an “‘inhabitant.” and who

does not become an ocupant, such

£ | Cain, ““have been s0ld,” and the

the lot, but she claimed no owner-

possession of all of said half lot, al- |

course was subject to revocalion at an
time, even if 8. W.Richards and Elizabeth
Cain had the right to make it. The String-
fellow brothers claim their parcel of ground
(not including the road-way), under a sale
and deed from 8., W. Richards and Eliza-
beth Cain, administrators of Joseph Cein,
deceased, made in pursuance of an order of
the Probate Court Administration of tho
the estate of Joseph Cain, deceased, which
was taken out more than ten years after his
death. Such ie the verbal proof, and there

is no other kind of proof, that any admin-

istration was ever taken out. S. W. Rlch-

Cain, deceased, remained unpaid, yet that
years after his death a indebtedness
was incurred against his estate. 'Who was
anthorized to incur such indebtedness?
There was no administration. The pro

not be taken away from them any ad-
ministration, unless debts incurred by Jo-
geph Cain in his i{ife time remain
paid. Theguardian might incur debts for
the support and eduveation of the children
but this is not a case of that kind. Some
unauthorized} , years after Cain’s
death, puts up improvements on the land
of the heirs of Joseph Cain, and it is
songht to pay therefor by taking out let-
ters of administration and selling the prop-
erty under the administration. That can-
not be right. And farther, the adminis-
trators had no authority whateyer to pay

debts ard charges against the estate, even
if in existence, uniil they were proven in
manner prescribed by law and allowed by

the Court, and the Edministrator cannot
pay for the support of the widow and

No debts were proved up andnoallowance

for suppert made. But really all these

charges, including the taxes, were against

the heirs, if against any one at all, and

:he administration had nothing to do with
bewm.

Stringfellow Brothers clalm, belng unau-
thorized by law—the Conrt havinz no
power to make it—the eale and convey-
ance are null and veld, and the parties
take nothing by them. They are there-
fore upon the ground, if at all, wrongfal-
ly, and can only be treated as trespassers,
and trespassers can have no rights as
against the true and rightfal elaimants.

Next—adjoining the *“‘Stringfellow”

Y | the widow takin

Cain helrs, about which there is no con-
test (except perhaps to & small piece on
the back part of the lot).

Adjoining on the north the parcel allotted
{o the Cain heirs, lies the ‘“‘Ransohoff™
property, s it is called. Ilis part of the
south half of this east half lot, and was
allotted by the District Court to William
Jennings, it being No. 51, with extension
back. Jennings claims the ground under
a claim of quit-claim deeds from Eliza-

hoff and Brigham Young to himself. The
quit-claim deed of Mrs, Caln purported to
convey only “her right of claim, inlerest
and on.” Of course such a deed
conveyed not interest of the minor heirs,
if they had any. Did they haveany?

The Territorial Statutelsays that if there
be “other preperty” remaining, it shall
‘‘descend in equal shares to his children,”
a child’s part during
her life or widowhood. The interest which
her deed therefore purported to convey
was only equal to a child’s part Guring her
life or widow-hood and at her death or
marriage it became the property of the
two children. Under that statute there-
fore the children of Cain had a walid and

erty had descended to the heirs and could |

un- |

children, except under an order of Court. |

The eale, therefore, under which the|

| it was, as in the last isstance, as a tr ]
ground, lies that which was allotted to the |

| Wiilliam Jenuings of forty feet front &

.

building, sitnated on No, 45. But he was
not in possession at Cain’s death, ang
thore is no evidence that he was in
sion at the entry of the ‘““to by
the Mayor. The character of his posses.
sion is not shown, it -not being shown that
Le lived there or did business In sneh
building. Nor does it appear that he held
pcmﬁun by consent of the heirs, If
possession was not by their en ¢
o e e s
were pa ey g un '
:1.&2{7: rights lminailou ﬂ;tb;nnd or affect.
by poOssession. not clalmed
that any such suit was ever bad. arfs
If therefore Jennings went into posse.
eion under authority given by Brighag
Young in his deed, and depended upm
Young’s supposed power to com
ood title to the possession from Caly
eirs, and Young has falled to be able tp
compel such title, Jernings cannot maks
the heirs the conveyancers, but he must
look to Young for his remedy. The heln
are not bound by any arrangement he and
Young may have made.

Jennings, therefore, being in :ﬂ"
at one time, was there wrt'vz:ngfl,lli1 vand a8
a tresEﬂBer,lmd gained mo rig uwnﬂ
could recognized in ascertaining
;’:hﬂm the lenﬂltlﬂel?htmﬂd 'I;:a ;n]alda. .

oding and e allctment following
Jennlnﬂaagﬁra therefore erroneous.

The parcel allotted to Jenni
fifty-six feet morth front, on First |
Street. The west twenty-six feet of this
north front, runnjnﬁtelear acress the lot,
Contods and choretors mot 1o LA ng oo

) ore no ur
this court, h

The east sixteen feet of the rem
thirty feet, of said alotnient is held
no deed, or any other kind of transfer
pmemlon.ﬂ.niiﬂlﬂnningshain I,

|

£

all

ya88 to the Cain heirs, no aut :

heirs having ever been o "
The allotment of this sixteen feet front (and
running south) to Jennings was therefors
erroneous, _ 3
Now, ting the fourteen fect 1
between the twenty-six and the six
feet referred to, there is some doubt.
Price seems to have been in

]
i

him until in 1869, when he makes a deed#t
running acress the lot, and the fo

beth Cain through Charles King, Ranso- |

| dins to him

feet In question is embraced thercin. Iy
viag his testimony, Price says thath
not koow what distance from the et

line of the lot his ground was situated,

|ihe great preponderance of testimony §

that Price's ssion was on the wet
half of the lot and not the east half. Th
simple fact that rrice's deed fixes 15! fe¢
as the distance from the east line of the
lot, does not prove that the deed from Bé
gave the same description,s
that Eddins put him in pessession of th
same, and the evidence shows that Eddins'
ground was west of centre of the lot, an

we cannot say that the statement
Price’s deed should override the testim

of numerous witnesses, and the veryas
tions of Dr. Richards MMI'.r‘ special

when Pricf ﬂmm:;t u?amtohaﬂ heen It
or some twelve years before

was made. ' g

A deed is also shown in evidence from

perfect right to a title for two-thirds of
sald parcel, with the further right to the
residue at the death or marriage of their
mother. And we cansee no reason why such

Laws, p. 43., 8.”24). 1t inno way allect-

ards and Elizabeth Cain, claiming to be

ghip of the possession, and moved
off shortly after Cain’s death.

The appcllants claim that in the findings
of faet by the District Court there has

‘been a faiiure to find that Bricham Young,
"Wm. Jennings,

Samnel Btringfellow,
George Stringfellow and Nicholas Gros-
beck, or either of them, ever have been
“inbabitants” of Salt Lake City or of
Utah Territory. The law, as we havestat-
ed, requires that the persons claiming,
must, to entitle them to deeds, be *“‘inhab-
itants,” Inhabiting was an essential fact
and ghould have been found.

The appellants further claim that there
was a failure to find that Young, Jennings,
Stringfellows, or Groesbeck were in pos—
session at the date of the entry. The law
requires that the parties or perhaps those
under whom they claim, should have been
in possession at the date of the entry by
the Mayor. 1t was therefore an essential
fact and the failure to find thereon was an
error.

The appellants, the heirs of Joseph
Cain, take exceptions to the findings of
fact made by the Distriet Court, and allege
that the material findiogs to which they
object as erroncous areas follows; —

I. Itis found “that if eaid Joseph Cain
ever occupied or claimed the right of pos-
session of any portion of the north half
of the east halfl ef said lot after he moved
into the new house, his heirs and repre-
sentatives soon after his decease surren-
dered and gave up such possession.”

II. It is found that poriions of the south
half of the east half of said lot, formerly
in the possession ef the heirs of Joseph
sses-
gion delivered to the persons named in the
judgmentand deerce of the Court, with
the perticular description which each was
now in pessession of and entitled to.

III. It is fonud “‘that the north half of
the cast half of said lot has been subdi-
vided, and the occupancy, possession, and
right of possession have been in various
E,erunns, and that the persons named in

he judgment and decree of the Court are
in possession and entitled to the posses-
sion of the several particular descriptions
of land given in connection with their

names."
The first of these polnts, the alleged

Y | surrender of possession of the north half

of the east half of said lot, by the heirs of
Joseph Cain, after Joseph Caln's death,
we consglder is well taken, for we are una-
ble to discover facts whi~h would warrant
the finding, certainly n.ue go far as the
children of Cain are covcerned. They
have never done anything that wenld in-
dicate that they gave up or surrendered
any rigFta which they have to such nmorth
half, The widew did not control this pors
tion of the ground, although Joeeph (gnin

administrators, filed their petition in the \
Probate Court on Nov. 4lh, 1800, praying
“for an order to sell real estate,’’n the
Fround that the estate was at that date
‘involved, in consequence of locaning mon-
ey to erect buildings thereon, ujpon which
interest is being pald, and also in conse-
quence of taxes accumulating, while
rents bave been rapidly declining, by
which the obligations and expenses of the
estate have to be malntained.” There is
no evidence that when adminisiratien was
taken out, any debls or other obligations
of the descased remained unpaid, but, on
the contrary, the administrator Richards
teetifics that nosuchclaims were ever pre-
sented to him, and that he believed the
were all paid out of the personal effects of
the deceased long before application was
made to sell the real-estate, and that the
sale vas made toraise money for support
of the famlily, to pay for improvements,
taxes, &c.,and that of all this indebtedness
accrued from three to ten ycars after
Cain’s death; and Mrs. Cain says that the
sale was not made to pay debts idcurred
by Joseph Cain, deceased, What interest
then passed by such sale, and the convey-
ance thereunder? The Probate Courtis
an inferior court, one of limited jarisdie-
tion. It has ne power not given to it by
statute.

Our Terriforial Statute) Utah Laws, 1852
p- 4%, 8. 16) says that personal and real
property may both be sold upon the order
of Court, but it does not authorize the
real-estate to be sold except to pay debts,
and then only when the personal property
is insulficient to pay the charges against
ithe estate. These facts must appear af-
firmatively. The parties to this proceed-
ing, and also the administrators, treated
these possessory rights as real estate, and
we must conclude the statute likewise
treated them as real estate, as the statute
speaks of real estate, and none existed if
these rights be not such, for they were the
highest interest that an individual could
have tn Jand when the statute was passed,
and it is not to be presumed that the stat-
ute was not meant to apply to them, but
only to somet that did not then exist.

ether they are strictly real estate or
not as understood at common-law, we are
inclined to hold that the laws of those ear-
ly dates intended them to be treated as
rea] estate. Buat whether we deem such
possessory rights as real estate or as per-
sonal property, we are unable to see how
such property could be sold under thelaw
referred to concerning decedents’ estates.
If it was personal property it was not
claimed to be of a “perishable nature,” or
likely to *‘depreciate in value.” Butit
may be said that although this proper
was not ““perishable” or liable to ““depre-

ciate,” and although no debts, existin

bad possession of it when he died. She | against the estate at the death of Josep

Iy | ed tohave Young make his title good.

ed the “‘primary disposal of the soil,” it
does not seem 1o be inconsistent with any
law of Congrees, and it is a proper sub-
Jject of Territorial ! tien.

If therefore Jennings was in possession,
it was only as co-occupaut with the heirs.
His interest could only be that of the
widow—one-third interest for the life or
widowhood of Mrs. Caln. He cannet by
having possession of such interest
Lhereby obtain a
heirs. He only becomes a co-occupant
with the heirs—a possession in the nature
of a tenaney in common. The Courts are

minors, and will not allow them to be de-

a statute of descents is not valid. (Utah | interests insuch property or

| by

right to oust the two |

generally inclined to gnard the interests of |

Wiliard Richards' beirs to Jennin

COvVer-
mk_?ﬂm fourteen foet, .But that deed$
subsequent to J *flling, and be
we th that the evidence clﬂﬁrm

that the Richards’ heirs had npo rights or
the possession

o by such conveyance.
he deed, of course, is of no value o far
as this fourteen feet are concerned. There

is some evidence to show Jepnings
on, althou}ohm&w evidence Bvery’
ndefinlte as to the precise ground pomng
him. His possession, however, was with
out authority and wrongful, and in noy
can inval'idate the hits of the heis
Joseph Cain, de sy when they b
given no consent thereto, and it was sub
sequent to the death of Joseph Cainy

The remaini ortion of said findl
AR e e m"a
alloited to Brigham Young by the Distrle
Court, and numbered 47 and 49 with exta

sions back to th: west, 4
Brigham Young testifies that he ne

prived of any rights except under

Y | ings by proper guit to which they are par-

ties.
dation of Jennings’ claim, ize and
are a recognition of Joseph Caln’s rights,
and that iz a recognition of theirs. Bat

weut into possesslon of this property.
Then in'saying to whom the governmen
title shounld go, his clalm counld not be rece
ognized. I he had gone into possession,
under Mrg, Caln’s iitle, he would have
complied with the requirements of the
United States Statute, which is that to be
recognized as being entitled to the Govern-
ment title the party must be an *“‘oecu-
pant,’” and this he was pofat any time.
lle can therefore have norightto anyshare
in the property.. If he has any remedy it
is against Mrs. Cain. Ie shows no right
tola preference in the purchase of the
Government title.

the exception to findings respecting the
north balf of this east half lot, together
with the strips or parcels claimed by Jen-
nings across the whole west end of the
caet halfl lot.

The first allotment to Willlam Jennings
was No. 45 (according to the plat), includ-
ing its extension somewhat farlher west
than is indicated by the plat.

In 1861 Brigham Young deeded *‘all of
his ht of _elaim, interest and
gion’ in ard to sald garuel of ground te
William Jesnin t nowhere u.P I8
tbat Young had any “right of claim,”
“Interest,”’ or poseessien” to convey. He
therefore could convey none. Ie himself
says that whatever possession he might
have had wae a8 Trustee in Trust for the
church of which he is the head, and not
as an individual. The Church has made
no conveyance and Jays no claim to the lot
and files no declaratory statement there-
for. The deed, therefore, from Young to
Jenmnings is valueless, although there is
testimony to show that Jennings intend-

he conveyances scl up as the foun- | ma

support the rights of thechildren. They | W

there is no evidence that Jennings ever |

Let ns look then at the TEird Point— |

| 1ot after it was transferred to Call

lived on any portion of Lot 6, now in &
troversy. €t he claimed to have B
peaceable possession of portions of it
years, not in his jndividual right®

as ' tee in Trust for the Church!
hich he is the head. The Courch maki
no claim, his on a8 Trustee—¥
ever existed—would effect no
present proceeding. But he really o
was in possession as contemplated by#
statute. The fact that he gent Mrs. (g

t | down to Jeseph Cain with directions tol

to measure her off a piece for a house!
him po rights, as her cccupancy was il
temporary, and so intended; and he¥
never been in possession prior therets
was evidently only in ex rcise of that'

| clusive control over the settlement” wh

he had claimed, but which gave him
right in or to the real estate. It wasap
mission to Mrs. Ogden to use the gn
for a time, and not 4 transfer of &
thereto, .
Jennings claims algo under a deed i#
Willard Richards’ heirs, made only 8
days before the filing of his decls
statement. He neverh lon K
that deed, and all of Willard Rich
rilll:i:had been transferred to Josephl
in his life time. The fact that two wol
Mrs. Braddock and Mrs.Frankiin, whe
the relagion of gamous wiyves 0
lard Richards, a short while¢

Richards, does not show that Richards
claimed said lot. Such an Inference
be very slight when eompared with
rds’ ows positive acts, showing the
trary. The occupancy by these W
was nct Richards' oceupancy.
does not nize the polygamous !
tion, and that is all that gives color®
idea that their n was his posse®

'Bl‘alhar laid ;mcla.im waﬁa -
ves, and removed uest ol
Joseph Cain had livedin that bouse b

| before these women were there
it, and rented it after they reme
gecms no in the evidence to walf
the belief that there remsained in the®
of Willard Richards any—even the slf
;chim or right to any part of ths®

1«

Brigham Young says in his
that he does not ﬂ'\ﬂ::. parcel No.
that it belongs to the Co-operative
tion. His deed to Bassett and

na =

1. 1

There is evidence that Jennings was at
one time “in possession of and exercised

| ownership” over the Eagle Emporium

that he conveyed to them gl of b
in that parcel in 1865, and he Says &
that it was never deeded back to himi
be claims it. His claim has no 1ous

in justice He Wgs never 4n OCOEF

v




