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ST louis feb ai21 tae resignation
of judge samuel treat oxof the united
states district court for the eastern
district of missouri has been for-
warded to thehe president
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mr justice blatchford delivered the
opinionof the courtcoort

section 3 of the act of congress ap-
provedroved march 1882 chap 47 22

tat 8131 provides as follows seesec
3 that itif any male person in a territ-ory or other place over which the
united states have exclusive jurisdic-
tion hereafterter cohabits with more than
one woman hejhalltie shall be66 deemed guilty
of a misdemeanor and on conviction
thereof shallbe punished by a fine of
not more than three hundred dollars
or01 by imprisonment for not more than
six months or by both saidbaid punish
ments in the discretion of the court

the grand jury of the united states
for november termteim IM1885 in the
district court of the tetra judicial
district in and for aibehe territory of
utah on the ath of december 1885
presented and filed in chathat court Gin
open court three several indictments
in the namainam of the united states
against lorenzo snow each of them
found december ad 1885 designated
as no no aldnoand no each
of them was ffoundedunRedonon the forego ioK
statute and they werewere alike in all41 re-
spects except that each covered ada dlfif
lerent period of time no allegedallege
that snow on the list of january 1883

at the county of box elderbider in the
said bistidistrictact Territerritorytod aforesaid and
within the jurisdiction of thishis court

andand on divers ethek days and times
thereafter and continuously between
said first day of Jarjanuaryluary A D
the layday of Decidecemberniber P ADA D 1883
did then and there unlawfully live andana
cohabit with more than one woman to
wit with adeline srahsarah snow
harriet SSnow eleEleanornor snow mary H
snow ate W snow and monieminnia
jensen snow and during all the peri-
od aforesaid attheat the county aforesaid
he the said olddid aunlaw-
fully

I1 W

fally claim live and cohabit wit all
of said women as his wives 11 Nno
alleged that snow on the ut of janu-
ary 1885 and ohoft divers other days
andan titimesais thereafter and continuously
between said first day of baduajanuary A
D 1885 and the first day of december
A D 18851886 did thenhen and there unlaw-
fully flive and cocohabitobit with more thanihan
one woman to with the seven
persons above named andd during all
the period aforesaid nddid unlawfully
claim live and44 cohabit with illall of said
women as his wives sono alleged
that snow on the lat of january 1884

I1
landand on divers other days and times

thereafter and continuously between
said first day etef january A IJ 1884
and the thirty first day of december
A D 1884 did then ana there unlaw-
fully live and cohabit with more than
one woman cowit with the seven
persons above named landand during all
the period aforesaid 6 did unlawfully
claim live and cohabit with all of WAsaid
women as his wives

at the time of filing eapheach indictment
it was properly endorsed a true bill
etc sandwithand with the namesamesj of the wit-
nesses 11 the same sixteen witnesses
were examined before theth grand jury

on one oath and one examination as
to the alleged offense during the entire
time mentioned in altall of said three in-
dictments and they were found

upon the testimony of witnesses
given on an examinationcovering the
whole time specified in said three in-
dictments antheon the alth of december
1880 the defendant was arraigned on
each of the three indictments and in-
terposedter posed a demurrer to eacheach which
being overruled he pleaded not guilty
to each

indictment no 7415 vs first tried
covering the period fromfroia and including
january list IM1886 tote decemberdimicer listI1on the slatlot of december 1885 a
verdict of guilty waa rendered anda 0 thea
court fixed the loth of january 11886
as the time for paipassingising sentencesen teacefice

indictment no was next tried
covercoveringng tthea perioderio fromrom anand includ-
ing

nel
in januaryandary ast1st I1 december
118844 thebed bendan orally put in an
additional plea in bbar 1 setting up hisbis
prior conviction on indictment nona
I1 42 and that the offenceoffense charged in all
of the was one coating
ous offenceoffense and the same offence and
not divisible on an oral demurrer to
this plea the demurrer weawas susustained
on the triulbytrial by the jury a veratverdictc of
guilty was rendered onOB the ath of jan
aaruary 1886 and the court fixed tae
of januaryjanuary 18661886 as the time for pass-
ing sentence i I1

Indictindictmentreent no was next tried
covering the period from and includ-
ing january ast1st december
1888 the defendant orally put in an
additional plea in bar setting up hisbis
prior convictions on indictments irosnos

and hod that the offenceoffense
charged in all of the indictments was
one continuous offence and the samesaine
offence and not divisible on an orialoral

demurrer to this plea toethe demurrer
was sustained on the trial by the
jury a4 verdict of guilty was renorenderedered
on I1the uh of january 1886 and the
courtrt fixed theibe otof january 1886
as the timptime for passing sentence 2

the record ofof the court states thaothat
onn the last named day the follow-
ing proceedings took place lain open
court

I1 I1 title of court andd cause
the defendant and his counsel F

S richards and 0 C richards eayrs
of counsel came into court the

defendant was duly informed of the na-
ture of the indictments found against
him on the ath day of december r 1885
by the grand jury of this court for the
crime of unlawful cohabitation com-
mitted as stated lain said indictments
and during the time as follows viz
indictment no between the first
day of january ADA D 1883 and the
thirty first day of december A D
1883 indictment no between the
first day of january A D 1885 and
the first day of december A D 1885
indictment no between the first
day of january A D 1884 and the
thirty first day of december A D
1884 of his arraignment and plea of nonott
guilty as charged in said three indict-
ments on the sixteenth dayclay of decem-
ber A D 1885 of his trial and the
verdicts of the juries indictment no

i
agguiltyu tit ass charged in the indict-

mentmen t 1 on decemberebember 31 1885 indict-
ment no guilty as charged in the
indictment 1 on january 5 1886 in-
dictment no guilty as charged in
the indictment on january 1886

the said defendant was then asked
if hebe hadbad any legal cause to show why
judgment should not be pronounced
against him to which hebe replied that
chehadhe had none and no sufficient cause
being shownshow or court
thereupon the court renders its judg-
ment that whereas said lorenzo snow
having been duly convicted in this
court of the crime of unlawfulua cohabi-
tation

it Is ordered adjudged audand de-
creed that said Loretlorenzaize snow be im-
prisonedpin in the penitentiary of ibe
territory of utah for a period of six
months and do forfeit and pay
to the united states a fine of three
hundred dollars and the costscoats of this

and that hebe do stand com
bitted into the custody of the U S
marshal of said territory until such
ane and costs be paid in ffallull As to
indictindictmentmeat no

and it Isliirofurtherar ordered adjudged
and decreed that attheat the ofJ
the sentence judgmentand ment rendered odon
said indictment no0 41 said lorenzo
snow bbeeitalo in the peniten-
tiary of utah territory for a period of
six months and that he do forfeit and
pay to the citedunited states the samsum of
three hundred dollars and the costs of
this prosecutionplo elutionecution and that he do stand
committedcommittedintointo the custody of the U
a marshal for said territory until
such floefine and costs be paidaid in full AS
to indictment no

Aand4d it is further ordered adjudged
and decreeddecreed that at the expiration of
the sentence and lodgmentjudgment as last
above rendered on saw indictment sono

said lorenzo snow be imprisoner
in the penitentiary of utah territory
for a period of six robirtmonthsht and that he
do forfeit and pay to the united states
the sum of three hundred dollars and
the costs otof this prosecution and that
hebe do stand committed into the cuscustody
of the U S marshalmarsha lorfor sidsaid territory
until seok fluefine andabd costs be paid in
ffullall As to indictment no 1

the said defendant larenzoIprenzo snow
is remanded into the custody of the
united states marshal foxfor utah territ-
ory to be by him delivered into the
custody of the warden or other proper
officer inin charge of baldbaid penitentiary
and said warden arotheror other proper off-
icer of said penitentiary com-
manded tote receive of and from the
said united statestates marsdalmamar rafial him the
said lorenzo snow coconvicted and
sentenced as aforesaid and him the
said lurenzolorenzo snow keep and imprison
anm said penitentiary forthe periods as
in this judgment ordered and specified

W POWERS judgejude
on the of october 1886 the de-

fendant filed in the district court of
the third judicial district of the ter-
ritory of utah a petition setting forth
that hebe is ika prisoner confined in the
penitentiary of the TerriterritorytorT of utah

by virtue of the warrant judgment
and proceedings of record including
three indictmentindict meaU against yyouron r peti-
tioner

a t
hishid arraignment thethereonrea n andd

pleaslegg thereto respectively as wwellel as
demurrers to such pleas decisions
thereof and ververdictsdiets of the taryjury being
the record of said matters lain the dis-
trict court of the arst judicial dis-
trict of the territory of utah 11 copies
of all which papers sixteen innumbernumber
were annexed to thehe petition that
undersoldunder saidsold judgment and in execution
thereof he had been imprisoned in
said penitentiary tor more than claf
months to wit concontinuouslytimbo since theabe
eth 1

in satisfaction of the fine ad-
judgedjuaged against him and all the costs
awardedawarded and assessed falast him on
said prosecution 11 that his imprison-
ment is illegal 1in that the court had
no jurisdiction to pass judgment
against him upon more thenthan one of
the indictments or records referred to
in its said judgment for the reason
that the offenseoffence therein set out is the
same as that contained and set out in
each of the other said indictments and
records and the maximum punish-
ment which the court bad stiauthoritythorit y to
impose waswai six months I1imprisonmentn Ason ment
and a fine of three aundrehundredX dollars
and that by his said imprisonment
your petitioner is being punished twice
lorfor one and the same offence the

prayer is for a writ of habeas corpus to
the end that the petitioner may be dis-
charged tron custody

oa a hearing oiaOB the petition the fel
order was made by the court

onola the of0 october 1886
petition of lorenzo snow torfor a

SS voiof habeas corpus having beenexitspre-
sented

re-
sented to the court with the exhibits
attached as a part thereof and the
court having fully considered the ap-
plicationestion and petition and the exhibits
attached finds that the facts alleged
and shown by the petition and exhibits
are insufficient to authorize the issu-
ance of the writ and the court being
of the opinion from the allegations ana
facts stated inage petition siadand exhib-
its that itif the writ be and a
hearing given the petitioner could not
be discharged from custody it is or-
dered and adaadjudgedbudged by the court that
the said application for a writ of
habeas corpus be and the same is here-
by cef used to which ruling and refrefu-
sal

u
applicant by hisbis counsel exceptsexcepta

from this order and judgment the
has to this court

there can be no doubt that the ac-
tion of the district court as set forth
iuin its order and judgment refusing to
issueasae the writ was so far as an appeal
is concerned equivalent to a refrefusalasal to
discharge the petitioner on a hearing on
the return to a writ and that under

1909 otof the revised statutes an ap-
pealpea lies to this court from that order
andtd judgment

it is contcontended for the united states
that as the court which tried the in-
dictments bad jurisdiction over the
Offences charged in them it had juris-
diction to determine the questions
raised by the demurrers to the oral
pleas in bar in the cases secondly and
ththirdlyardly tried that it tried those ques-
tionsti0 that those questions are the
same which are raised in the present
proceeding that they cannot be re-
viewedv tew ed an habeas corpuscarpus by any court
Aandct ththatav they could only be re ex

here on a error if oneoae
were authorized for these proposi-
tions the case of eaef parts bigelow

U S is cicifer but torfor the
reasons hereafter stated we are of
opinion that the decision in thatahat cuecase
doe snotet apply to the present one

1 the offenceoffense of cohabiting with more
one in

section of the statute on which tiethe in-
dictments

P
were boundedlounded may be com-

mitted by a man by living in the same
bouse with two women whom be
had theretofore acknowledged as hisbis
wives and eating at their respective
tables and holding them out to the
world by his language ov0 conduct or
both aias hisbis wives though he may not
occupy the same bedbad or sleep in the
same room with them or either of
them or hawhave sexual intercourse with
either of them the offense of cohab-
itation in the sense of this statute is
commutedm if there Is a livinliving oxor dwell-
ing together as husband angand wife it
is18 inherently a continuous offense
havinghaving dudurationratton and not an offense

an isolated act that it
was intended enthatin that sense in these in-
dictments is shown by the fact that inan
each the charge laid is that the defend-
ant did on that day named and there-
after and continuously 10 for the time
specified live and cohabit with
more than one woman to wit with the
seven womenwomen named and during all
the period aforesaid did unlawfully
claim live and cohabit with all of said
women as his wives thais in each
indictorindictmentabent the offense is laid as a con-
tinuing one and a single one lorfor all
the time covered by the indictment
wadand taking the three indictments to
gether there tois charged a continuing
offenceoffense tw the entire timeioime covered by
all three of the indictments theremaere
was but a single offenceoffense committed
prior to the time the indictments were
found this appears on the face osithe
judgment it refers to the indictments
as found ifortor the crime of unlawful
cohabitation committed during the
timettime stated divided into three
periods according to each indictment
for so much ofodthethe offenceoffense as covered
each of these periods the defendant is
according to the judgment to be im-
prisoned for six months and to pay a
linefine of the two
years audand eleven months is wholly ar-
bitrarybit on the dame principle there
might have been an indictmentindictpent cover-
ing each of the thirty five month
imprisonment for seventeen years and
a half and fluesfines amounting to
or even an indictment covering leveryevery
week with imprisonment for seventy
four yours and fines amounting to

anaand so on adaa infinitum for small-
erler periods of time itt is to prevent
such an application of penal law stoatt
the rulerale has obtained that 06 contmuing
offenceoffense of the character of the one in
this case catican be committed but once
torlor the purpose of indictindictmentmentoror prose-
cutionCutI prior to the time the prosecu-
tion is instituted here each indict-
ment charged unlawful cohabitation
with the same seven women all the
indictments were found at the same
tune 01by the same grand juryury and on
the testestimonyI1itnony of the same witnesses
coveringveringed a contincontinuous period of thirty
livefive months and ww the mere will
of the grand jury wwhich divided the
tinetime among three indictments and
stopped short of dividing it among
thirty five or one hundred and afiffiftyty
two or even more it was quite in

ance with this action that the
prosecuting officer tried the indict-
ments in the inverse order of the time
to whickwhich each related that for 1885

first that for 1881 next and that for
18631888 last hence the defendant could
notliot on any trial plead or show that
he had before been tried on an indict-
ment in respect to a period of time
antedating that laid in the indictment
on trial then after the verdicts

Z

there was not a separate judgment in
each case but only one judgment in
form was rendered for all the cases
the judgment says on its face that the
proper officer of the penitentiary is to
imprison the defendant therein for
the periods asinas in this judgment ordered
and specified that is for three suc-
cessive periods of six months each
the first period to apply to the indict-
ment thirdly tried toe second period
to applapply to the indictment first tried
and to begin when the sentence andana
judgment on the indictment thirdly
tried should expire and the third
period to apply to the indictment
secondly tried and to bebeinbeginin when the
sentence and judgment afion the indict-
ment secondly tried shall expire

no case a cited where what has beezbeen
done in the present case has been held
tobeto be lawful but the uniform current
of witauthorityhority isa to the coAtcontrary both in
england and in ttetie united states

A leading dasecase on the subject in eng-
land Is grepps vr durdenburden
in that case the statute 29 car 2 c ag7
provided that no tradesman or other
person shall do or exercise any world-
ly labor business or work of their
ordinary calling on the lords day
works of necessity and charity
only excepted A penalty of livefive
shillings was affixed to each
offence and it waswag made cognizable
by a justice of the peace crepps a
baker was convicted before durdendarden
a juilajustice by four convictions

0of besellingI1 ng small hot loaves of bread
the same not being any work of charitcharity
on the same day being sundaysundays 11 inn
violation of that statute durdendarden
issued four warrants one on each con-
victionviction to officers who under them
levied yourfour penalties of five shillingsshilling
each on the goods of crepps tuaane
latter sued dardenburden and the others in
trespass in the kings bench in 1777
and hadahad verdict before lord mans-
field for three sums olof fiveave shillings
each subject to the opinion of thothe
court the first question raised was
whether in the action of trespass and
before the convictions were quashed
their legality could be objected to
and next whether the levy under the
last three warrants could be justified
it was contended torfor the plaintiff that
the last three convictions were in ex-
cess ct the jurisdiction of the justice
because the offenceoffense created by the
statute was the exercising of a callincalling
on the lords day and it the plaintiff
had continued baking from morning
till night it would still be but one of
fence that the four conviction 16 were
for one and the same offence and that
an action would lie against thethe justice
and the officers on the other side it
was urgedarged that as the justicejustice had gen-
eral jurisdiction of the offenceoffense in ques-
tion the convictions must be qua abed
or reversed on appeal before they
could be questioned at a subsequent
day the unanimous opinion of the
court was delivered by lord mans-
field he first considered the question
whether the legality of the convictions
could be objected to before they were
qquashedus shed As to this he dHeresalsaid here
are three convictions of a baker lorfor
exercising his trade on one and the
same day he having been before con-
victed for li exercisingising his 0ordinary
calling on that identical day if
the act of parliament gives autharauthor-
ity to levy but one penalty there is an
end of the question for there is no
penalty at common laww on the con-
structionst of the act of parliament tnth
offenceoffense is exercising hisbis ordinary trade
upon the lords day and that with-
out any fractions of a day hours or
minutes it is but one entire offence
whether longer or shorter in point of
duration sogo whether it conconsistssistA of
one or of a number of partic-
ularalaj acts the penalty incurred
for this offenceoffense Is five shillings
there is hono idea conveyed bybt the act
itseitself thathat if a tailor sews on the

lrlordsd day every stitch he take is a
separate eor itif a shoemaker
or carpenter work for different cus-
tomers at different times on the same
sunday that those are so many sep-
aratearate and distinct offences there
can be but one offenceoffense on one

same a
stronger case than that which hasbaa been
alluded to of killing more hares than
one on the same dday killing a single
nareharenareiaisia an offence 3butut the killing ten
more onOB the same day will not multi-
ply the offense or the penalty imposed
glybyV the statute lorfor killinse one here
repeated offeoffencesaces are not the object
which the legislature hadbad in view in
making the statute but singly to
punish a man for exercising his or
binary trade and calling onOB a sunday
upuponon this construction the justice
bad no jurisdiction whatevervr in respect
of the three last convictions howbow
then can there be a doubt but that
the plaintiff might take this 0objectionbi letlon
attheat the trial As toto justifying tthehelelevy

the last three warrantswarrant lord
mansfield said but what cocouldaid the
justification have been in this case if
any hadbad been attempted to be set up
it could only have been this that be-
cause the plaintiff hadbad been convieconvictedted
otof onebae offenceoffense on that dayclay therefore
the I1justice hadbad convicted him in three
0therother offenseslensesof torfor the same act Bbyy
law that is no jjustificationa it is ille-
gal on the face of it and therefore as
was very rightly admitted by the coun-
sel fotfor the defendant in the argument
if put upon the record by way of plea 1

would have been bad and on demur-
rer must have been so adjudged most
clearly then it was open to the plain-
tiff upon tthehe general issue to take ad-
vantage of it at toethe trial the ques-
tion does not turn upon niceties upon
a computation howbow many hours dis-
tant the several happened or
upon the fact of which conviction was

prior in point of time or that for un
certainty in that respect they should
all four be held battbad but it goes upon
the ground that the offenceoffense itself can
be committed only once in the same
day

IQ the case at bar the slaturestat uste pro-
vides that itif any male person shall
thereafter cohabit with more than one
woman he shall on conviction be
punishedpunished thusthiis and so the judg
ina the case taken in connection
with ththe dabereDther proceedings in the re
cord and the statute shows within the
principle of greppscrepps v durden that
there was butat one entire fienceoffence
whether longer or shorter in point olof
duration between the earliest day laid
in any indictment and the latest day
laid be but one
offenceoffense between such earliest day and
the end of the continuous time em-
braced by all of the indictments notmot
only had the court which tried them

to inflict a punishment
in respect otof more than one of the con
dictionsvicvict iionaions but as the want of jurisdic-
tion appears on the face of the lodg-
ment

judg-
ment the objection may be taken on
habeas corpus when the sentence on
more than uneone of the convictions is
sought to be enforced if such an ob-
jection could be taken in grepps vY
durden in a collateral action for dam-
ages it can be taken on a habeas corpus
to release the party from imprison-
ment under the illegal judgment these
considerations distinguish the case
from that of ex partsparte bigelowigelowIt ubi
supra and bring it within tuetoe principle
of such cases as ex partsparte milligan
4 wall 2 ex partsparte lanlangee 18
wallV 1 63 and ezex partsparte wilanwilson

U S
A distinction is laid down in adjudged

cases and in text writers between an
offenceoffense continuous in its chy acter
like theabe one at bar and a case whee 0
the statute is aimed at an offenceoffense thatthai
can be committed uno actu the sub-
ject is discussed in I1 whartonsWhartons crim-
inal law ath ed asH 27 and the
oasescases on the subject are cited

the principle which governs the
present case has been recognized and
approved in many cases in the united
vatesstates fVashburn v mcinroy 1810
7 Jjohnsohns 9

mayer v Or drenan
1815 12 johns tiffany v driggs
1816 1318 johnsT state v comgoersGo mrsrs
1818 2 murphey united statesstase v

mccormickMcCornwk 1 1830 4 granchcranch 0 V
state v nutt 1856 28 vtft

state v Linlindleytiley 14 ind
sturgis v spofordspofford 11871 45 if Y

fisher v NX Y 0 H KR R IS
co 1871 46 yN 7 state v
Egg lesht 1875 41 lodvar I1 united
states v new york guaranty z- in

det anity goco 1875 8 ben united
states v erlerie ballway Nco 1 1877 9
ben 67 68

the case of comm v CohnoYs
mass 3035 gives no support to the
view that a grand juryjirry waymay divide a
single continuous offence running
through a past period of time vitointo
ssuch64 parts as it may please and call
each part a separate offencefenceof on the
contracontrary in comm vY robinson 26
mass 1 t is said that the offenseoffence
of keeping a tenementbement for the illegal
sale OLof intoxicating liauliquors0 S on ft4 day
named and on divers 0othert her days and
times between that dagandday and a subse-
quent daiday Is but one offence even
though tthea tenement is kept aurina
everyevery hourour of the time between those
ttwow 0 days such offenceoffense being con-
tinuous in its character
i on the case we are lucani

ofcf opinion that the order and
judgment of the district court for tothe
third judicial districtPI strict of utah territ-ory must be reversed and the casecage pebe
remanded to that court with a direc-
tion tocoerantgraut the writ of habeas corpcorpusus
prayed forifor and to take such proceed-
ings thereon as may be in conformity
with law and not inconsistent with the
opinion of this court

true copy
attest JAMES H MCKENNEY

clericclark supreme court U A

jumped the track on saturdaySatarday
night feb while the snow plow
on the utah corthernnorthernthern was coming
from mouldsmonida to pleasant valley idaho
it lumpedjumped the track two ffreight euen-
gines following with a train being
close behind ran into the engine to
which the snow plow was attached
conductor covert who hadbad charge of
tbthe freight hadbad hisbis arm hurt beu sides
having two of hisais rribsI1 bs fractured no
damage was done to the train ououtsidetalle
smashing the two pilots I1ondd the freight
engines and throwthrowingtug thetha snow plow
in the ditch butte mnerainer

two francs or nothing said therthe
lawyer I1 ah nothing suits me better
good day much obligedobliged 11 replied the
peasant to the surersurpriseso otof the lawyer

solicitor of patents F 0 mccleary
ofcot washington D 0 says the only
thing that dopedone him inyany good when
suffering from a severe cough of
several weeks standing was redbed star
cough cure which lb purely vegetable
and free from opopiatesI1ates and poison

dr R bubutler1 bffasteraster ofof arts aamcam-
bridge uniuniversityr t england says st
jacobs oil acts nicee magic

according to the testimony of physi-
cians and coroners in all parts of the
union deaths have resulted from the
use of cough syrups containing mor-
phia opium and other poisons in
this connection ordr saml cox of
washington after careful analyses

I1 endorses red star cough addreware ASALs be-
ing purely vegetable and absolutely
treefree from opiates poison and nar
coiles price twenty five cents


