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considered as exculpatory 3 sand-
ford the receivers counsel
were wrong in giving such advice
the order0 der standing alone and not
taken in connection with the de-
cision of the court authorized and
justified the question put to the re-
ceiver if inin their opinion the
order was incorrect it was their
duty tofo have promptly moved the
court for its correction and amend-
menten and the examiner on their
statingn their wish would have
dolldoubtlesstl have suspended tempor-
arily the examinaexaminationtien of the wit-
nessness until the decision of the court
upon their application to amend
could have been obtained

it has been held that a referee
has no power to dismiss a suit be-
cause of a refusal of the plaintiff
or a witness to testify he should
report the matter to the court and
await its decision in this case
however the examination has nonott
been so fully closed that it may potnot
be resumed we are of the opinion
that under the amended order the
examination should proceed before
the same examiner we are not
willing that the conduct of sueh of-
ficersfibers should when challenged so80
seriously as is the case here be
allowed to pass without a fullandfull and
complete examination by means of
which the charges made may bobe
either proven or the persons accused
exonerated the hearing therefore
must be continued as rapirapidlyadly as pos-
sible

I1

were it not for the excuse pre-
sented by the receiver for his con-
duct before the examiner a fine
would be imposed on him his re-
fusals to answer although no one has
suffered were unjustifia-
ble

ustinia
and contemptuous aandn unex-

cused would have merited serious
and severe punishment under the
circumstances presented here how-
ever the proceedings lookinlookingUtoto his
punishment should be arreearrested and
the application therefore deniedrehe will be allowed an opportunity
inIII the examination when resumed
to show that he purges himself of
this particular contempt by answer-
ing the questions ruled upon by the
exexaminerami as roperproper

the questquestionon of compensation to
be allowed hhim will as was hereto-
fore

dherete
directei remain

of jintil the completion of the exam-
ination now to be resumed

an order will be entered provid-
ing for the further and speedy in-
vestigationvesti gation of the charges orof improp-
er and unprofessional conduct such
investigation to be carried before
Vexaminer harkness the time and
placepe of which will be fixed by the
court in ite order As to the terms
of the order submittingresubmittingre the mat-
ter to the examiner I1 concur in the
opinion read by judge henderson

BY JUDGE HENDERSON

the reference to investigate the
obarges against the receiver and his
attorneys has failed when the re-port of the examiner to whom was
referrederred the matter of compensation

k wto the receiver and his attornattorneysayseysn
wasas presented to this courtor it was
announced that it was ready tobeto be
filidled the petition of the school trus-
tees was presented asking for the

right to intervene as parties to that
proceeding we heldbold that the inter-
ests of the petitionerspetitioners were too re-
mote to be allowed to intervene as
parties but the petition contained
charges of grossly improper fraudu-
lent and dishonest conduct that by
this misconduct the mafund had suf-
fered a loss of over

the charge was directly made that
this court has been imposed upon
and deceived by the representatives
of the receiver and his atattorneystornes
and that the receiver had fraudu-
lently acted in collusion with the
defendants in the case and with
some of his bondsmen and that
fraudulent and unconscionable com-
pensationpensa tion had been sought at
once upon the hearing of these pe-
titionstit ions without entering upon any
investigation of the matters con-
tained in judge spragues report as
to the amount of compensation
deeming that question wholly im-
material to us if the charges con-
tained in the petition were true and
that the question of the amount of
compensation would never be
reached by this court in that event
this court directed that the petition
be received and filed as charges of
official misconduct on the part of
the receiver and the attorneys so
far as such fraud and misconductmisconduct
were alleged herein and directed
an examination of the charges at
oneoncee

the session of the court neces-
sarily terminated on the day this
order was made the engagements of
the judges imperatively called them
to their respective districts at once
thereafter but to facilitate the in-
vestigationvesti gation it was sought to refer
the taking of testimony upon these
charges to an examiner and with
the consent of all parties concerned
selection was made of one of the
most eminent and learned members
of the bar of this territory whose
action in the matter has fully justi-
fied the confidence reposed in him
at the time of making this order the
court filed in writing a memorandum
of the order that was intended by it
this was done in view of the fact
that the court would necessarily ad-
journ before the order could form-
ally be reduced to writing and en-
tered upon the journal and atten-
tion was expressly called to it at the
time and counsel were directed to
operatecooperateco in preparing the order
pursuant to the directions this
seems to have been neglected and
the order entered and given to the
examiner referred all matters con-
tained in the petition to the examin-
er no answer had been filed to the
charges and under such circum-
stances the reference was somewhat
uncertain ample time waswaa given
by the order to each party to pro-
duce

rowretestimony the answer of re-
spondentsspondents was thereafter filed tra-
versing the entire petition and on
the day appointed by the order salall
these matters were taken to the
examiner and an examination was
attempted and he has reported to us
sixty five pages of proceedings had
before him aridand not more than ten
pages of this is testimony

abonceat once an application was made
for an intervention by certain par-
ties the parties differed widely as

to the scope 0othethe examination on
the part of the petitionerspetitioners it was
claimed that it was but a continua-
tion of the examination before judge
sprague and that everythingevery thing was in
issue that was put in issue by the
petition and answer that the re-
spondentsspondents having been examined be-
fore judgecudgle 8sprague could be recalled
and that ahelftheirirraceccharacterfracter was in issue
the same as though they were plain-
tiffs in an action of libel or slander
and that they might be crosscroas ex

upon that theory on the
other hand this was deniffdenied ananiI1 it
was claimed that nothing upon the
subject of compensation could be re-
ceived the petitionerspetitioners called re-
spondentspondent dyer and proceeded to ex-
amine him upon the theory claimed
by them the examination was
without authority conferred by the
order of reference we fully appre-
ciate

e
the embarrassingembar assing situation of

the learned examiner and fully
affirm his conduct of the matter be-
fore him and only regret that he
was not clothed with authority in
the premises and we propose to re-
fer it back to him and give him that
authority we can see no good rea-
son why the petitionerspetitioners should not
have proceeded with other testi-
mony especially I1inn view of the fact
that the gonTenrespondentsts offered to stip-
ulate thatrestthee examiner should have
authority to passpabs upon all questions
of the admissibility of testimony and
the scope of the inquiry

it is but fair that a speedy investi-
gation should be had counsel as
well as redreceivereiver are resting under
grave charges the examination to
be bad before the examiner is in no-
wise a continuance of the investi-
gation before judge sprague we
have expressly reserved that ques-
tion until after this investigation
we have not examined the matters
of that report and do not care to
until we hear from this investiga-
tion if in the end it comes to be a
mere question of computing and es-
timatingti the amount of compensa-
tion this court will proceed to do
this upon its responsibility as
guardian of the fund in controversy
and will seek such information as is
necessary for that purpose on the
other handband if these charges of fraud
are sustained no inquiry of that
kind will become necessary and the
bond of this receiver will stand as
indemnity to make good any loss
the fund has sustained thereby

the examination is to be had un-
der the order of reference it is the
order of the court which specifies
the matters to be investigated and
confers jurisdiction upon the ex-
aminer and points out the range of
inquiry and the parties cannot by
their allegations and menials upon
other immaterial matters make
them material we have examined
with care the supplemental report
made by the examiner containing
a detailed statement of all that trans-
pired before him and we are satis-
fied with the rulingss heretookbetooktook the
responsibility off makmaking as well as
the action he intimatedintimate he would
take if he was himself hearing the
case and had authority in the
premises

an order should be entered re-
ferring it back to the examiner and


