considered as exculpatory (8 Band-
ford 662.) The recelver'ys (counsel
¥ere wiong in giving such advice.
The order standing afone. and not
Iaken in copmection with the de-
cision of the eourt, authorized and
Justified the question put to the re-
ceiver.  If, in their opinion, .the
order was incorrect, it was their
duty fo have promptly moved the
court for its correction and amend-
ment, and the examiner, on their
. Stating their wish, would have
doubtless have suspended tempor-
arily the examinatien of the wit-
ness until the decision of the court
upon their application to amend
could have been obtained.

It has Leen held that o referec
hns no power to dismiss a suit be-
cause of a refusal of the plaintiff,
or a witness, to tesiify. He should
report the matter to the eourt and
awalt its decigion. In this case,
however, the examination has not

0 g0 fully elosed thatit may not
be resumed.” We are of the opinion
that under the amended order the
exaniination should proceed before

6 game cxaminer. We are not
wiliing that the conduct of sueh of-

cers should, when challenged so
serionsly as  is the casv here, be
allowed 1o pass without a full and
complete exnmination, by means of
which the charges made may be
¢ither proven or the persons accused
exonernted. The henving, therefore,
must be continued a8 rapidly ns pos-
sible,

Were it not for the excuse pre-
#ented by the receiver for his con-
duet before the examincr, a fine
would be imposed on bhim. His re-
fusals to answer,altheugh no one has
suffered therefrom, were unjustifia-
ble and conteinptuous, and, unex-
cused, would have merited serious
and severe punizrhnent. Under the
circumstances presented here, how-
over, the proceedings looking to his
bunishment should be arrested and
the application therefore denied.
He will be allowed an opportunity
iu the expmination, when resumed,
to show that he purges himself of
this partieular contempt by answer-
ing the questions ruled upon by the
examiner ns proper.

The question of compensation to
be nllowed him, will, as was hereto-
fore; dircete ], remnin undisposed
of unti] the completion of the ¢xam-
ination now to be resumed.

. Anorder will be entered provid-
ng for the further and speedy in-
vestipation of the charges of impro

er and unprofessional conduct, sue

Investigation to be carvied before
YXaminer Harkness, the time and
Plaeg of which will be fixed by the
court in jte order. Ag to the terms
of the order re-submitting the mat-
ter to the examiner, I concur in the
Opinion read by Judge Henderson.

BY JUDUE HENDERBON:

The reference to investignte the
charges ngainst the receiver and his
attorneys has fallod. When the re-
bort of the examiner, to whom was
feferred the matter of coinpensation
to the receiver and his attorneys,
Wil pregented to this courtyor It was
Announced that it was remiy to be
flled, the putition of the sehool trug-

wns presented, nsking for the
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right to intervene as parties to that
procecding, we held that the inter-|
ests of the petitioners were too re- |
mote to “he allowed to intervene as|
parties, buf the petition contalned
charges of grossly Improper, fraudu-
lent and dishonest conduet; that, by
this misconduct the fund had suf-
fered n loss of over $200,000.

The charge was directly made that
this court has been imposed upon|
and deceived by the representatives
of the receiver and his uttornevs,1
and that the receiver had fraudu- |
lently acted in collusion with the|
defendants in the case, and with
some of his bondsmen, and that:
frairdulent and unconscionable com-
pensation had been sought. At
once upon the hearing of these pe-:
titions, without entering upon any
investifntion of the matters con-
tained in Judge Bprague’s reportns
to .the amount of cownpensation,
deeming that question wholly im-
malerial to us. if the charges con-
tained in the petition were true, and
that the quesiion of the amount of
compensntion would never
retched by this court in that event. ‘
this court directed that the petition
be received and flled ns eharges of
official misconduet on the part of
the receiver and the attorntys, so
far as such fraud and misconduct
were alleged herein, and directed
an examination of the charges at
once.

The pcssion of the conrt neces-
sarily terminated on the day this
order was made; the cngagements of
the judges imperatively ealled them
to thelr respective districts at onece
thereafter; but to facilitate the in-
vestigation it was sought to refer
the taking of testimony npon these
ehargoes an examiner, and with
the conscnt of all parties concerned
selection was made of one of the
most eminent and lenrned members
of the bar of this Territory, whose
actlon inthe matter has fu { Justi-
fied the confidence reposed In him.
Atthe time of making this order the
court flled in writing a memorandum
of the ordet that was intended by it.
This was done in view of the facl
that the court would nuceasarl][y -
journ before the order could form-
ally be reduced to writing and en-
tered upon the fournnl, and atten-
tion was expresely called to it at the
time, and counsel were directed to
ecoperate in preparing the order
pursuant to the directions. This
seems to have been neglected, and
the order entered and given to the
examiner referred all matters con-
inined in the petition to the examin-
cer. No answer had been filed to the
charges, and under such eireuin-
sfances the reference was somewhnt
uncertain. Ample time was given
by the order to each party to pro-
duce testimony, The answer of re-
spondents was thereafter filed, tra-
versing the entire petition, and on
the day appointed by the order all
these matters were taken to the
examiner and an examination was
n.t&uml‘)lbud, and he has reported tous
sixty-flve pages of proceedings had
before him, and not more than ten
pages of this is testimony.

Atonce an application was made
for an intervention by certain par-
tics. The parties differed widely as
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| to the ecope of the examination; on

the part of the petitioners it was
clanimed that it was but a continua-
tion of the examination before Judge
Hprague, and that éverything was in
issue that was put in issuc by the
petition and answer, that the re-
spondents having been examined be-
fore Judgt: Bprague eould be recalled,
and that thelr eharncter was in wsue
the same as though tlle{ were plain-
titfs In an action of libel or slander,
and that they might be eross-ex-
amined upon that theory; on the
other hand, this was denied’, anli it
was claimed that nothing upon the
subject of compensation could bhe re-
ceived. The petitioners ealled re-
spondent Dyer and proceeded fo ex-
amine himupon the theory elaimed
by them. e examination wns
without authority eonferred by the
order of reference.  'We fully appie-
ciate the embarassing situation of
the learned examiner, and fully
atlirm his conduet of the matter be-
fore him, and only regret that he
was not clothed with authority In
the premises, and we propose to re-

be
far it back to him and give him thab

authority. We can see no good rea-
son why t.l;;({)etitiouers should not
e

have proc d with other testi-
mony, espeeially in view of the fact
that the respondents offered to stip-

ulnte that the examiner should have
authority to pass upon all questions
of the admissibility of t¢stimony and
the scope of the inquiry.

Tt i but fuir that a speedy investi-
gntion should be had, Counsel as
well as redeiver are resting nmler
Fmve charges. The examination to
e had before the examiner is in no-
wire n continuance of the investi-
ration before Judge Bprague. We
inve chress]y reserved that ques-
tion untll affer this investigation.
We have not examined the mattors
of that report, and do not eare to
until we hear from this investign-
tion. If in the ¢nd it ¢comesto be a
mere question of computing and es-
timating the amount of compensa-
tion, this court will proceed to do
this upom its responsibility as
guardian of the fund in controversy,
and will seek such information as is
necessary for that purpose. On the
other hand, if these eharges of fraud
are sustained, no inquiry of that
kind will become necessary, and the
bond of this receiver will stand as
indemuity to make good any loss
the fund has sustained thereby.

The exnminalion §s to be had un-
der the order of referenee. Itls the
order of the court which specifies
the mntters to e investignted and
confers jurisdiction upon the ex-
aminer, and points out the range of
inguiry; and the parties cannot by
their allegations and Jlenials upon
other immnaterinl  matters make
them materinl. We have examined
with care the supplemental report
made by the examiner, containing
a detailed statement of all that trans-
plred before him, and we are sutis-
fled with the rulings he took the
responsibility of making, as well ns
the action he intimated he would
tnke if he was himself hearing the
ense and had  authority in the
premises.

An order should be entered re-
ferring it back to the examiner, and



