THE DESERET WEEEKLY. 569
A QUESTION OF FEES. w0 ultorneys of the ocirouit|allvnion to these [feees, In thie
and  ‘distrlet  ocourts of the |cHeb fthe reference was distinetly eet
In the Third district courtthisa morn- | United States, and for otoer pur- (vut for Territorisl business wsnd

ing, Judge Bartch detivered his upii-
ton in the case of the United Hiates
wf America, plaiotift, vs Henry G,
MoMillan, John J. Daly and Worden
P. Nohie, uetendants, argued and sub-
mitted recently.

It was an action brought aguinet the
derendant MceMilinu uwnd his sursetles
on his bond as ¢lerk ot the Third ugie-
trict cour , anv it wae abieged that he
bad iailed to m ke returns of certain
moneys received by bim as emolu-
ments ot Lie office from June Bih to
December 3lat, 1889, [bhe comptaint
stated that between those dates Mr,
MeMitlan, as cierk, collected and re-
celved from different sovrees as fees
and emeluments of his « ffice the sum
of §7458 70, of which $0888.90 wae re-
ceived in Uufted Stales business,
$3776 tor declarativoe of intention auo
natural zallon, and  §$2693.80 from
private persons in civil huigation, unu
from the Territory of Utab on aocount
of territorial businese,

The puint that arose in the case wus
on & demurrer te the complaini, on the
grouvd that nelther ol the counteatate
fuctes eufficient to constitute a cause ot
action. Tbe question, sald hys Hobor,
was afl (0 Wwhetber the defoeudant clerg
was c.mpelled under the law of the
Dnited Biates 0 make returns o Ter.
ritotial emuluments Lhat are rece1veu
trum Territoriai busine:s and from
naturalhization, The plainlif elaimea
that under the law he was required to
mske Lthese returne, and theusicndant
denteu that be waswo required under
the statute, This requited & coustrue.
tion of thenotrelating to fees tor these
officers, and whelher that act applied t
Territorial bueinese. Theact L recu-
}utle feesand vosie tu by allowed clerks,
pnarshule an ) altorneys of 1De ocircuit
apu district courts of the Uniteu Stater
war paseed Fehruary 26th, 1853, and

rovides “That in ljeu of the ¢ompen-
salion DOW sllowed by law boattor-
neys, solicitors and proclrs ju the
United States courts, . United Htales
g istrict attorueye, clerks of the uisirict
and cifeult cuurts, murshals, witnesses,
surotf, commi-pivners and printers, in
the several states, tne fuollowing snd no
otber auall bhe taxed and alloweu, !
A pu then lollowed » epecification of
tees tu be allowed in the conduet of
the Dusine:s,

“{n this act, remarked the courl, the
territories w. re not included, und {ts

fovisions uid oot apply tg ulerke of
territerial courts, but ounly 1o clerke o
the oireuit mnd  distriet coulis ul
the e®cverul slaten of the Uniteu
Brates There wasno aliusion whatever
fg-any of its provisisne to territoriai,
civil or criminal business, nor was
there any reletence Lo naturalization
of aliene, The nct wis pussel to regu-
Inte the fees for United stdees business
4p 1he 8eveial states, und there courd be
no question that....oreference whalever
huving been wade tu the territories or
officets of the territoriee—1ihat al the
time of 118 pansuge 1L was Dot iRtended
to apply tu these territuries.

The law so continued withoul refer-
ence to 1he terrltoriea until Mareh 3rd,
1855, wien it was epnacted “That the
provisions of the sot or February
tweuty-+ix, elghteen hundreu and
fifty-three, to reguiate Lhe teen iand
coste to bhe sllowel clerks, marshals

.

posen, are heréhy exteoded 1o the ter-
ritories of Minnesota, New Mexlcoand
Utab, as fully, in all pariicuiare, as
they would be bad the word *terri-
tories? been in.erted 1o the sizth ljue
aiter the word ‘*states’ aud the ssme

hiad read *in the several atates apd 1n

the territories of the Unlled Stutes.?
This ciause to tske effect froms anu
after the uate of pald act, anu Lhe ac-
countivg «ffeers wili settle the ne-
counts within its purview agourding-
ly.**

It seemed clear, then, his Honor
wenl on to #ay, that up to this time the
cierks of the territurial courts were not
required to report the fees in guestion.
The Suprems Court of the Uwudteu
Htales, in the case of the United Siates
ve Hill, exprisaly beld that 1he act uid

not apply to opaturalizaidon ousses,
and tust Llhe clerke need Dol
muke returus of their fees re-
ceived 1o that olass ot cases.

This was tor the district of Massachu-
sulle, but the spume ruling would uisw
appiy to the territories o1 the United
Stules.

Thesection upon which counselior
deteudants relied,cr that jart which 1w
1o puint bere, provided that the clerk
ahall, “al the timv ot making bis bali.
yearly return to the attorney general,
pay into the ireasury or Jeposit (o the
oredit of the treasurer, as he may be
ulreoted hy the sllurney Jueneral, any
surplue of the 1eef ADU emoluments ot
hie.ffice, which said return shuweu Lo
exist over avd nbove e compensation
anJ allowances Ruthorized by law to
be retsiped by him,?? This wection
would be brasd enpough to iuclude ail
fees of the clerk ifthe law jus: referrcy
to applied to Lerritorial Lusfuess sud
naturalizatiou.

Quupsel tor plaintitt claimed that
there was & ocouflict betwesn the ocare
ot the United Btates ve Hill and tha
of tne United 8¥tates v A verlil, which
was found i. 130 U.8.,, 835. Hlsbhonor
had exam.ned the original papers in
tne latler case 8nd founu thal Lthat was
an action brought againsl Clerk A verill
tor 1ees due to the United States, There
wus no reference whatever in the com
plaint to Territorial fees or to natural-
yzation fees, and under the ruling iu
that ease it was certainly very ciear
in view of the pleadings that the clerk
must account forsuch fees, Coruparing
the two decigione {which were written
by the same justice) he gouly wsce no
conflict, In the 1ormer case the gques-
tion wae rajsed asto naturalization lees,
which were not iucluded in the fee hil
wf the Untitey iater, awdithe cour
therefore held that the law did oot
apply in that cluss of caser, Ju the
latter case (the United States ve
Averill) there was no mention maue
either of ‘Territorial business or
naturaljzation, Territorial buslness
wus not referred to In thestatute pr.-
vidivg 1he feea for United Htates busi-
ness. He thouglt, thereicre, the same
rullng would spply; and there Deing no
reference whatever in  the fee btll
sitber to Terrltorial criminal or Terri.
torial eivil budiness, nor to naturaliza.
tion, he was of the opinjon that the
case of the United Hlates v Hill con
troliest §n Lhia paFticular case.

In the care of the Wnited Biates ve.
Averill the cowmpiaint mude uo

eivil

naturalization, and be conejdered that
he rhoeuld be governed by the ruling of
the United States vs Hill,

There was lurtber reason for this. [t
would be impuesile 0 conceive what
interest the United States gould have
in business that wae purely tecritorial,
‘the Unpited Bistes was hot affected
thereby, If there was wny equily It
wouly he in faver of the parijes who
wers compelled to pay Lhesv feees. It
the clerk—but §t wuas Dot so 1n thie
care—had charged illegal fees, or had
charged fees that he was not entitled to
unuver the law, then in equity the re-
turn should be mude to Lhe Lerson
frumi whom those lees were laken.
Cerwuinly the Upited Stales would
huve n. ioterest in this, uny more
thun it would In naturalization crses;
and thte held true tuo territorial
criminal businese a8 well se territurial
business. ‘The demurrer, bhe
thougbt, should be susiained, and be
#0 beld.

Judge Judd—I deslre to enter an ex-
ception to the actiow ot the court, I
do nut know what ¢course the atturney
general at Waebingion mey desire me
to take, but I shall communpleate with
him, and it he desites it I suall take
ap appesl.

Attorney W. H. U.ckeon—I{ your
bonur plesse, 1 understand toat it is
nol possible to muke a1t amendment to
ithe complaiut, and therefore we ask
judgment of uiemissal, so that if they
desire to apreal, the case will bein
guvh shape that they can doso, I ask
that the compiaint be dlsmiesed,

Judge Bartch—It may be so ordered,

Judge Judd—Then I desire Lo etter
an exceptlon o the sotivn of Lhe cuurt
in dismiseing the complalnt.

THE MAYOR'S MESSAGE.

The City Council met in regular
sesmion iast night, Counciiman Hardy
in the chair. The members presvnt
were Lawpon, Wantland, Beardsley,
Evaus, Bell, Horn, Folland, Rich and
dinfondl—10.

A bsent—Lioofbourow, Karrick, Kelly,
Moran snu Heise—5.

rHE FROCEEDINGS,

Ou motion of Counciiman Folland,
Henry W, Lawrence was ailowed to
aJuress the Counei-.

Mr, Lawreuce asked, in behalf of
property owuers, that the sivewalks on
First and Second South streets be-
tween Stale aud West ‘Temple streets
be allowed Lo remalu »: other year be-
fore new oues were lald, The reas.n
for the reguest, he said, was Lhe hard
tmes aud inability of properly owners
to meel coming cbligalions,

Counciiman Rich moved that Mr,
Lawreuce’s petition be the firal mutter
‘consldered under the bead of miacel-
Ineous husiners. Carried,

A BEWER MATTER,

P. L. Willlums, attorney for the
bosrd ol educatio , Bent In the follow-"
ing:

I bave herstofore bad wsome Correa-
pondence with the city relative to refund
asked by the board of educalion on ac-
count of the advance of $2476 made for
the consirdciion of the Iateral sewer on
E sitreet. I am lowiructed by the hoard



