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in the third court tb Is morn
IQillg adge barlan dellverfd hie
lionjolk in the case of thothe stales
urot Ln arloa plaintiffplain tift vieve henry 0
mcmillan john J daly and worden
P noble defendant argued mudand sub-
mitted recently

it was an action brought the
fondantdreN dant mcmillanMo Millan and his sureties
on his bond asa clerk utof the feird uisois

cour anoani it was alleged that hebe
filidfiad tailed to mkem ke returns of certain
boneys tecreceivedelved by himbim as emolu-
ments otof hisbie office from june ath to
december slatlot 1889 1 hebe complaint
gated that between those dates mr

heaa clerk collected and re-
ceiveddelived from daffedifferentreut sources asaa feefebe
abd emolumentsemu lumento of hisbis i mee the eumbum
of 70 of which was re-
ceived in united baatesamatea bueibusineapneep

for declarations vfof intention ano
imanaturaltural bation and from
private persons in civil litigation and
from the territory of utah on00 account
of territorial bUBinbuolneseeee

the point that arose in the case waswae
on a demurrer to the complaint on the
aroud that neither or the counts state i

lactatacta sufficientciet t to constitute a cause olof
action the oti said his honor
waswag asaa to w whethernether the defeadefendantdaut wera
waaae under the law of the
united staica to make returns ui ter

emolemolumentsemolumentdment thalthai
frowfroin territorial businbusinesseks and from
naturalization the plaintiff claimed
mstat uder the law he waswaa required tu
snakebiake these returnsreturn and the ue
denied that be waswaa soao required under
tle statute this required a construe
tiont of the act relating to leesfees toror these
officers and whether that act applied t
territorial business the act tu regu-
late arvesfeelandand costscoate tuto be allowed clerks
marshals an i attorneys of theme circuit
and district courts of the united

ac passed february 18531858 and
providesorovidea thatthai in lieu of the campen
maion now allowed by law to ator

solicitors and thtbtproctors incybagyg
united states to united statestales
drI gilet attorneysattorney clerks of the district
andd circuit courts macabalema fabale witnessesitnesses

JJusrarlo coin and printers in
awjh several states time following rodand noito

0aber be taxedaxed and allowed 21

A ad then followed a of

lebfees tuto be allowed in the conduce of

the eks

ini 13 tole act remarked the court the
w- re not included and its
did not apply to oleria of

territorialriborlo courtscourte outbut only to10 clerks 0of

0 and courts utol
e save irAl atella of wehe united

bratecep there wan no al kusion whatever
of ita n territorial60

gwi or orlacriminaleri minalirgal basibaBineM nor 0was
abo Ally rote redee to naturalization

the act witswaft passed to regu-
late4 the fees for united business
in

1

bee alveral and there could be
no whatever
nv ilig been wademade tulu louibe territories or

otof the territories that at the
time of itsito it waswaa not lute lad

to thesethebe territoriesrieR

the law so continued without refer
edreetoto the territerritories until march 30
I1 alenehltit waswae enacted that the

of the soact ofor fedj bally
ty ak hundred ada

to berteteBeg tete tthn lee ud
costs to be allowed clerks marshalsmarebalis

and tyraey vf the circuit
aidaiho distdistrictriat courts of whthe
united mcatee antt torfor otner pur-
poses tebre hereby extended to the ter
rito rieBa of minnesotaMinne eota ngawngew mexico and
utah ailaa fullyfull inID allalj particulate as
aney would be bad the word terri-
toriestoriesi been in ertee in the sixth linehue
alter the word estates and the samename
hadbad tendlead ainin the several states and luin
thehe territories of the united states P

chis to take effect from and
after the date of saidbald act and the soao

will settlefictile the ac-
counts within its purview
ly IJ

it seemed clear then his honor
went on tuto sayaay that up to this time the
clerks of the territorial courts were not
required to report the fees in questiontion
rhe supreme court of the
states an the ease of the united slated
vs hillhili held that the act did
nutnot apply to naturalization cases
and thatanat the clerks need not
make returns of their feesfeea re-
ceived in that olauclam otof cases
this was for the district of massachu-
setts but the same ruling would alsoaino

to the territories uror the united
titaiea

the section upon which counsel for
relirelle edir that I1 art which isIH

iinu point here provided that the clerk
snail at the time otof making his naillimit
yearly returnretura to the attorney getiegetheralne oeralral
pay into the treasury or deposit tolo the
credit of the treasurer meaa he may oene
uerected by the attorney general any
surplus of the teesieee anuana emolumentsemo lumenta or01
taie office which saideaid return showed toto
exist over aud abide theme compensation
and allowances authorized by law to
be retattled by hirohim this section
would be broad enough to include all
fees of tuetae clerk if the law just referred
to applied to territorial audadd
naturalization

counsel torfor plaintiff claimedcrainicd that
there wagwae a conflict between tilethe oaecake
of the united states vsve hill and thatthai
of tuethe united states vsVB averald which
waswaa found 1 US kihisIs honor
had exam neunou theabe original papers iuin
toe latter case and found that thatthai was
anab action brought against Clerk Averill11

torfor teesteea due to the united states there
waswaa no referreferenceesice wun tevor in ththe corncom
plaint to territorial teesfees or to ntnaturalural
mattion fewfee and under the ruling luin
thiet case it was certainly very clear
in view of the pleadingspleadragadIdgs that the clerk
must account feeafee comparing
the two decisions which werewere writtenwatten
by the mafte justice hebe could see no
conflict in the lormerformer case the ququee
tion waswae raised asaadoto naturalizationnaturalisationin fefebeP

which were ootnot included in the fee bill
of the tate mudaud the courtaoun
therefore held that the law did not
apply itin thatbat claw of oases jnin the
latter case the united states VsVB

averill there waswaa no mention mauematie
either of territorial businesshuai or
naturalization territorial business
waswae not referred to in the statute pro-
viding the fees for united states bustbeai
new he thought therefore the same

wereboere being tono
reference whatever in the fee bill

to territorial otor terri
tortal hi r to naturaliza-
tiontiong be w opinion that ane
oae or abbbe united itsate milfal cabooh
troliestrolledt tnin thistbt particular base

in aheth ohmdaw of abehe knifed areat vsVB

averill the complaint made no

ia the fee in abit
cattle cwerenc tat r artal

1

khotnese ataad
naturalization and be catisconsidereddared thothat

I1 he huld bobe mover sail bybi theifie rulingstiling ofof
the united states vsashillhill

there waswa further reason for this it
would be itoimpossiblepossible 0 o conceive what
Inteireat the united state could havo
ib buor nees that aas artlyly
the united states was hot affected
thereby itif there asaa wayany equity it
would be inID faar of the parties who
werevere compelled to pay these feets it
the clerk but it waswaa not soeo in this
cube had charged illegal leeefees orof hadbad
charged fees that hebe was notdot entitled to
underknoer the law tienjiin in equityequit the re-
turn should be made tuti theito lersonereon
from whom those tees were taken
certainlyCena the united states would
have n interestinte reet in this auy moreinure
than it would in naturalization calepelf
and this held true to territerritorial
criminal business as well As68 territorial
civil business the demurrer he
thought should be sustained and he
so80 held

judge judd 1I desire to enter an ex
certion to the actionackloo of the court I1
do nutnot know what coursecoune the attorney
general at washington meyaay desire weme
to take but I1 shall communicate with
him and it hebe desires it I1 shall take
auan appeal

attorney W H dickmon if your
bom r please I1 understand anut it to18

not possible to make ailad amendment to
mene complaint and therefore we askaak
judgment of dismiss so thatthai itif they
desire to appeal the emu will be in
such shape that they can do so I1 ask
that the complaint be dismissed

judge bartch it may be so ordered
judge judd then I1 desire to enter

an exception to the action otof the court
in dismissing the complaint

THE MAYORS MESSAGE

the city council met in regular
session last night councilman hardy
inobein the chair the members present
werevere lawson beardsley
evans beltbell horn folland rich and
damu dl lulo

A beant karrick kelly
moran and holes S

IMEIME
ouon motion of councilman hollandfolland

henry W lawrence waswaa allowed to
audreas the counci

mr lawrence asked in behalf of
property owners tha thesidewalks on
biral and second krouth street be-
tween state and west temple streets
be allowed to remain aintheraia otheruther year be-
fort

be-
fore new un bete laid the reason
for the request hwbe saideaid waswaa the hardbard
timeslimes and inability of property owners
to meet coming obligations

councilman rich moved that mr
lawrencea petition be the tintfirst matter

under tuethe head of miecele
laneous bus ineve carried

A SEWER MATTER

P L williamswililam11 attorney for the
board otof education stoutsent in the follow-
ing

I1 have heretofore had some corres-
pondencepon dencenee with the city relative to refund
tasked by the board of education ohoft soao
colant of the advance oroT oft made for
the of the lateral wow r on
BE street I1 am instructed by the board


