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SUPREME COURT DECISION

jurisdiction of probate courts in
eaneseares otof divorce

1dissenting opinion of associatesaoaiato
justice P jr emerson
mayvay 21 1874 licbli
in16 the Supsupremerenie court yesterdayy

after AssoassociatecUte justice boreniallman readgread

his opinion declaring that probate
courts in this territory had no juris-
diction in divorce matters chief
justice mckean concurring associate

A

justicejustic emersonemersn delidelldeliveredvereavered thetho fol-

lowing dissenting opinion v

C

alice castcast 1 1

complainant supreme courtcobit
vs r of aw

j uiaulautah1h territory
defendant J 01

1
1

I1 am compelled to dissent fromfroin the
opinioninion just delivered 1 cheerfully
geeodebearI1r testimony to the acieh ieves e

tigation otof my brethren I1 a
their greater learning their
wisdom their ripenriper judgment and 1I
bow before telitheir superior authority
yet I1 canacannot surrender thieithe condic
eions of my own mind convictions
carefully and deliberately formed
and sincerely anaand conscientiouslytabously en-
tertainedtorta ined I1 propose in as
as I1 can to give the reason for my
dissent

the bill in this cause was filed by
the complainant in the third district
court to obtain 1 a divorce from the
defendant on thetee round ofi failure
to support cruel treatment and
misconduct on the part of the de-
fendantfendant rendering it impossible fonforfar
the parties to live in peace and unionunion
tctogethergether aniand that their welfare re-
quired a separation these aroare all
statutory grounds for a divorce upon
the partart of thecle defendant it was inin-
sistedsister in the court below that the
district court had no jurisdiction of
this class of cases that court held
that it had th caseeme was heard liponupon

dings and proofs andaudanda decreeofee ofileadivorce from the bonds bt anairmatrimonyemony
was granted as prayed forlor the de-
fendant appeals to thisthia court

the question involved iiiin this case
isis one of great interest it has been
extensively and ably discussed by the
bar and has awakened much inter-
est and great anxiety in the mindsmindi of
all classes of citizens of the territ-
ory it hasbas been before the supreme
court of the territorycry at ditdlfdifferentlerent
times and it is claimed that the
decisions there are conflicting the
same question has also been raised
before some of the present pemmem-
bers of this court when sitting as
judges odtheof the district courts and the
decisions there have not been uni-
form

the terrible effieceffectsts that would
follow if one view taken of this
casecaso should be established as law
adds to the interest and public
anxiety connected with the ques-
tion in this case

for twenty two years one class of
courts inlii this territory have taken
under the territorial law judsjuris
diction in this class of cases andabia
marital and vast property tightsrights
have grown up under and out of
these courts and now the juris-
diction over the subject matter is
not only questioned but denied

for these reasonsrea was desirous
that the decision in this case should
be postponed from the limeilme it was
submitted at the last october term
until the present adjourned tertermin
that the conclusions arrived at
might be the result of thorough in-
vestigationvestigation and careful study

section I1 of an act of mhdth territ-
orial legislature entitled an act
in relation to bills of divorce N ap-
proved march fth 18521952 proviprovideses
that the court of probate in thee

county wherev 1ere the plaintiff resides
shashallshailcoun1 havee jurisjurlsjuristicjurisdictiondic ionlon in all cases
of divorce and alimony and of
guardianship and distribution of
property connected therewith
the balance of the act prescribes
for what causes a divorce may be
sought and gives a mere outline or
skeleton of the mode of procedure
in such cases with some minor de-
tails as to disposition of property
custody of minor children auc
which are in no way important in
this case

nowhere in the chapter is there
any other than the probate court
referred to to take the jurisdiction
of this class of cases

the right of the district courts
of utah to grant divorces from the
bonds of matrimony for statutory
causes is the real point inisin issuesuesuc1

the question arises under the act

of theohp r
aap

rederefereferredried ito aad supposedposed tota ldinvolvedivegive
some important considerations re-
garding constitutional law

it will bobe eenseen that the territo-
rial act specifies thothe causes for
which divorces mamayabebe grantegranteddandand
in express terms confers tho jurjuris-
diction

1

to grant them upon the
probate courts jtit does not pur-
port

ur
to give jurisdiction toto dis-

trict courts nor is it claimed that
there is any atherother legislation either
national or territorial y that in
terms undertakes to ddo abso

on the territorial law therefore as
it stands if it is valid the probate
court may grant divorces but no
otherothen court can unless the power is
to be derived byV implication frondrom the
general terms in which the authority
of other courts is conferred

the argument on the pamartofibitof the
apappelleeelleeeliee embraces and mayhilay be surasum-
medbummednl up in the following proposi-
tionstions

that authority toio granitgramitglit
divorces is inconsistent with the idea
of a probate jurjurisdiction and there-
fore couldcoula not be conferred ubouponn a
court which the original law provided
for as a probate court 0 f

and2nd that though lordor this reason
the territorial act in question is void
so far as it assumes to empower the
probate court to grant divorces yet
that this voidvold part does infect the
rest and thidthe act is entirely valid so
far as it specifies the causes for which
divorces may be granted

3rdard that there being then a right
to lionerione or the
60specified causes cexist courte
expressly and in terms emempoweredpcowered to
grontgrant it the district court of lecessinecessi-
ty and under its general grant otof
powers may do so

these three propositions it becomes
necessary to examineexamine successively
and ifanyoneany one of th m shall prove to
be unsound this proceeding must
eaillall that every one of them isis base-
less is my undoubting conviction

the proposition that the idea of a
probate court emard7 excludes

in mattenmatter iofl divorceitis0
sounds strangely enough en la
borne in mind that our institutions
come to us from a country where
jjurisdictionuI1 iu bk
hliasilas always been exercisedby the
same judges to whom the law has
confided authority in probate mat-
ters it is true the ecclesiastical
courts which until recently have
been the probate courts in engengl-
and

edgl-
and were not empowered to grant
divorces from the bonds of mari
mony but neither were any other
courts and so far isas divorce was a
matter of judicial cognizancecognizance at
ablit widwas left exclusivelyvelvei tolfolfortheailewile
eceecclesiasticalI1eslasesias ttribunalsnals bishop
marblar and div ehch 3 indeed black-
stone speaking ofwhichthe jurisdictionurisdiction
of these courts which in many
other particulars hadbad been fre-
quentlyluently questioned adds that amatmat-
rimonialri causes or injuries respect-
ing the rights of marriage are ano-
ther and a much more undisturbed
branch of thothe ecclesiastical juris-
diction imandthaehaf caillescausesCRUSES matrimon-
ial arelife now so80 peculiarly ecclesiastical
that thothe temporal couriscourts will never
interfere in ccontroversiesi antro

i

of this kind
unlessunk inin some particular cases as
when a marriage iisi called in question
after the deathdeah of parties and when it
would tend to bastardize and disinherit
the issue 3 blackston e coulcou 92 93 j

and soBO thoroughly was the rl
ety of a union of probate and divorcee
jurisdiction fixed in the english mind
that when recently itt vmsas deemed
best to confer authority to grantrant
divorce from the bonis of matrimony
upon the courts the probate court

court selected that
jurisdiction 3 cooley a Bblackstone
95 note brown rhenthen
baries vol 3 ch xiv and though
the lord chancellor and the judges
of the superior courts of common law
might sitbit inm ahatthat court with the judge
of Proprobatebite thothe la ishwa the
ludgejudge ordinary and usually gatsat
aloneklone

the english prapracticecliceelite i13 Wethereforeredore
distinctly against the proposition
taken and is nearer in haarmony with
the territorial statute thaniban with the
oppositeto view

the american practice affordslords little
more support it indeed it does anitoany to
the appelleesappellessappellees firstproposition there
isis no such thing as uniformity in the
american states as to the jurisdiction
thathat maybemay be joined with ththabthatcut af te
probate of wills or on the other
hand asaa to the courts that snail ealdbildke
cognizance of applications fordivorce
in some states the constitution orbr the
laws have been carefULto40 confine tho
probate courts to matters concerning
the administration of estates but lilliiin

others the probate jurisdiction isia
united with that of common law and

I1

chancery causes
an example of the latter class may

be seen in iowa where authorityv over
probate matters is vestedvented in the cir-
cuit courts which areare also with the
district courts enipoweredempowered to ttryry
causes at law and in equity and to
ranternnt divorces code 1872 ppap

jnin perhaps one halfhalt of the states of
the union the courts having probate
powers have also a somewhat multi-
farious jurisdiction embracing inin some
casesemes criminal jurisdiction of which
oregon isis an example const art 7
12 it would be idle to undertake
to deduce any general rule from the
constitutions and lawslassof of thetho several
states as to the classification of the
probate and divorce jurisdiction or as
toU the delegation ofeitherolther to anyparti-
cularC di of court but this
mlmayliyely bebessaidbald in general that divorceelseisis
sometimes a proceeding in the comcorm
monnion law courts sometimes in the
equity courts and may sometimes be
had in the courts exercising probateprobite
PIpowers sqQ that the question of the
the delegation of divorce jurisdiction
where not deterdetermined by the state
constitution to have beenban al-
ways reregarded as one addressed to the
legislative decision and to be dedeter-
mined

ter
not according to any fixedrsrutes but according to the legislative

viewview of what was most expedient
if these views be correct the whole

argument for the applappiappelleealieeailee falls to the
ground the organic act did notmot
specifically provide for calescases of
divorce and it became necessary
therefore forlor the Territerritorialtoriatorla1 legisla-
ture to prescribe the jurisdiction

1 when
it prescribed the causes A case of
divorce is not intrinsically a law case
for it was unanunknownown to the common
lawAW laisit is not intrinsically a claneianchan-
cery case for it was unknown to equi-
ty I1 jurisprudence thetha newyew york
cases of wightman vs wightman
4 johns chchr and perry vs per-
ry 221 paigepaigie relied 1upon by the
appellee are not authority further
than tins that a court of equity
when a supposed marriage is not such
in fact but is void from inception
may declare it so asai they may de-
clare any other contract voidvold but
the true doctrine undoubtedly is that
stated by mr bishop that no judicial
tribunal inhi this country can take ju-
risdictionrisdiction of divorce cases without the
authority of statute bishop mar
and div ath ed seosee 71 it is a
pproceeding saisui ggeneriseberts and its bomebeme
so regarded accounts for the diversity
in amerlameri ailan legislation

it is not denied that the territorialorilclicil

legislatureeg possesses a general au
jior ty to legislate on doidoldomestic con-

cerns indeed that right hasbas been
most fully recognized by tnti supreme
court of the unitedUnited statedstates iuia tiieilio paseease
of other territories as well as ot thtit a
and th questquestionibn is no longer open to
argument Minerminers9 bank vs lowiowa
12 how 1 vincennes university vs
IndiAindianaiiafla 14 how clinton vs
englebrechtenglbrecht 13 wallwali and as
no other defectdefea in tiethe territorial act
is pointed out than the excess ofaf au-
thoritythonilyrily jnin gtgranting divorce powers to
the probatepate courlandCour tand it isis not claim-
ed that hnany specific provisprovisionionlon of ttaethe10

organic act is violated it would seem
as if the decision of the casocase might be
rested here

all presumptions favor the validity
of legislation and those who ambela sailsall ipit
mutnutmut be able to shshwshoww how indand why
and wherein it violates tthehe funda-
mental law the remedy forjor sp
legislationlegis Ution does not rest with the
courts commonwealth vsra mcclos
kyKy 2 rawle sill ra village of
Corning15 N colleyscooleysCooleys const
law and cases cited this
court has nothing to do with legisla-
tive policy we are not madejudges
of the motives ofthe legislature and
the court will not usurp the inquisi-
torial office of inquiring into the bona
ji es of that body in discharging its
duties people vs draper 15 N
Y sunbury and erie R ER coCA

vs cooper 33 penn sta 27782178 balti-
more vs state 15 md

but iffeif we were to concede that the
territorial act was invalid so farfr as it
designated the divorce courts I1 callcarlcan-
not conceive howbow the other parts of
the act could be of any force what-
ever that act was passed as isia veryver
manifest from its provisions for the
specific purpose of empowering a par-
ticular classclam of courts to grant divor
ces it waswm homogenous and there
is13 not a provision inin it from which we
may gather an intent that in any con-
tingencytingency any other court should re-
ceive this power therethil6 isi no loom
to suppose ordr to skPI 1 lt CIsc Is thattilt

the legislative intent wwasas that if the
probate court would not act somemine
other court not named should do so
no one imagines 0orr pretends that
such were the facts on the contrary
it will scarcely be denied that when
thetho district court takes to itself the
divorce jurisdiction it doe a so in dis-
tinct deregdisregardd of the leglegislativeni willbijl
it endoentoenforcesace ththee other which the legis-
lature would never have passed by it-
self and in a manner to defeat the
legislative intent

now it is admitted that a statute
inmaya some titimesimes be held voldnold in part

iandand valid as to the remainderremainaer but
this can never be done without the
most manifest usurpation of legisla-
tive authority except where the court
on anant inspection of the whole statute
can satisfy itself that it is enforcing a
legislative intent in so doing

it can never so hold without the
most manifest impropriety whenahen
it is plain that to do sosohsotwould
defeat the legislative intent

no court is at libertilbertlibertyv to split
legislation into fragments and arbi-
trarilytrarily from its own notions of
what the 1lawaw to be give
effect to-one fragment to the re-
jection of the rest the furtfurtherherettestcst
a court cancarl ggo10 is this if when a
void part orof a statute is out
that which remains is complete
in itself and capable orof being
executed in accordance with the legis
active intent wholly independent of
that which was rejected then it may
be sustained cooleyscolleysCooleys const law

warren vs charlestownCharleschariestownbown 2 gray
log state vs berry co 5 ohio N S

statehate vs Dohouserman 28 wis 52 7
compau V P detroit 14 michmien

applying tasti rule to thetile present
case the statute fails entirely if the
probate jurisdiction fails no one
can pretend that without the portion
which confers that the statute is
either complete in itself or capable of
being executed no one attempts to
execute it except by interpolating
visions or by applying the doctrine
that of neceenecessity the district courts
must take jurisdiction a most dange-
rous doctrine when the judges them-
selves are to determine the necessity
ad measure their own power and a
most manifest unsound doctrine for
it the very fundamental
principles of free govengovernmentment that
themhd 1jurisdictionurisdiction of courts shall be pre-
scribed for them and the judgments
of the ververyv highest courts in ttuee land
may be disregarded everywhere when
it cancn be shown that the only author-
ity thetile court hadbad for rendering them
waswms its own assumption of power
forhor while the authority of a court of
a general jurisdiction mayinay bobe pre-
sumed it may always be disproved
it mustmist always emanate from the
sovereignty and the expression of the
will otof the soverignsovereigntyty must be f und
in the fundamentfundamentalit I1lawaw 0orr in tthehe
statstatutesutes law diet juris
lifil tion

courts take their powers by grant
and not by any process of ratiocina-
tion isas to what those powers should
be in otherether words courts even as
to their own jurisdiction do not make
the law but theytiley administerad the
judiciary must never lend themselves
to the demands of the hour cr
class or party to make the written
lawtaw echo not the purposes or the in-
tent of the framers but such antt ants

and purposes as they may think thutbt
framerfranier4 ought to have hadbad its power
never should be exercised to give
eueal to the willvill of theehejudge but al-
ways to the will of the legislature or
the will of thetho law 1 kent coincorm

and lohe honor of the judiciary
be it said that ap matter what the
temptation orr pressure of circum-
stances may have been the higher
courcourtsts throughout the land havohave uni-
versallyversallysails and with great unanimityuninimity
firmly held to this doctrine

it has been well said by an able
jurist and a teamedlearned author judge
redfieldredKed field that the country has more
to dread fromdrom a timid or a time
ing judiciary than from all other
sources and
that the day isIs not very rem te when
good mninon of all sections and atal
artiesartlestityibl will unite inin ascribing
salvation1 ionlon more to a pure able ancorincor-
rupt and fearlessfearil judjudiciary than to all
ototherher cacausesu8es aandnd fordorcesforcesces COcombinednibi nednod
andnd if the time ever comes for the
fall of this free republic its enemies
will enter thothe citadel through the
broken walls of the great bulwark of
liberty caused bytheby the want ofpriaof prin-
ciple or the dread of self sacrifice in
her judges

courts refuse to interfere with tingunj
wise and even oppressive legislation
if within constitutional bounds claim
jing ththatit they emrean arrest the legisla-
tive will 6talyvaly aheu it conflicts with a

funfundamentaldaineantal law that the remedy in
suchbuch casesei is by onan appeal to the
justice and patriotism of the repre-
sentativessentabenta tivesfives of the people and if that
be wanting or fails then to correct
the evil in their sovereign capacitycapacitk
bennettBennetfc vsvi boggs baldwin 74 i1

atterly vsrs mattilMattlimathewsonhewsonewson 02 peters 4
12jij i

but suppose wowe make thetho further
concesaconcessionsonion that thetho territorial act is
void soPO far as it giveskives jurisdictionto
the probate courts but valid so far niaa
it fixes the causes for divorce it iIss
still denied that the district court ccanin
take jurisdiction the idea that they
are to have the authority because sa
proceeding for divorce assumes fcthe
tamegame form as a suit in equity cahcan
have no foundation when it isis seen
that a divorce sultruit isis a special pro-
ceeding and notnoi an equitable cause at
all we might as wellweliaeu call a criminal
suit a matter of equityequit jurisdictionauni if
the legislature shouldT see fit to pro-
vide that the facts might be
gated on a bill instead of an indict-
ment

w

mentormentonor information as unquestion-
ablya iit might do in anyauy case where
ththee ororiginalginal lawdislaw did not make other
provisions

thetheetheree matters of form are left with
the legislative discretion but the sub-
stance of things is not to be deter-
mined lythelithebby the formsformQ if we hold this
I1lawwvvalidal inii so faroar usas it givesives a right to
divorce for certain caticallmatisescausesses the result
must be this not that the district
courts otof necessity taketase the jurisdic-
tion but that divorce for the causes
prescribed mustmusi be granted by that
authority which in english and
american law has always been recog-
nizedna1 ed asaa possessing the power where
it had not expressly and in terms been
given to any particular court

now it has been seen that in eng-
land so far as any court had this
jurisdictionit was possessed by the ec-
clesiastical courts but aa to divorce
from the bonds of matrimony the
english doctrine was that the authori-
ty was not judicialI1 but legislative andaud
parliament alone could exercise it
1 blackstone comcorm in this
countryco it has been customary to
confer the authority upon the courts
but in the colonial period it was ex-
ercised by the legislaturelegisla turoture andlind the
overwhelming weight of Amamerican
authority is that the right of divorce
pertains to the legislature when notnor
expressly delegated to the courts
bishop mar div ch 34 and cases
cited cooleyscolleysCooleys const law

this is so well understood and hashaa
been so often judicially declared that
whenever it has been deemed neces-
sary to establish a different rule ex
pressress constitutional provisions have
Ebeeneen adopted for that purpose and
these either name a couratocourt to exercise
the authorityty or they proprohibithibit ththee
lelegislaturegsai I1 ture from exercising it toeo that
it becomes a necessity that some law
should be passed conferring the juris-
diction upon the courts in other
words the settled american doctrine
is that the granting of a divorce isis
not of necessity a1 judicial act so
that it may still be done by the
legislature though all jadijudicialcialclai
power has already been conferred
upon another department shaw vre
pease 8 cowen ali51 crane vsvi meg
0 milmia I1 gill andandaJ gaines vs
gabo 0 UB munroe dashen vs
deshon 1 yeng I1llotioI1 0 wright vs wright
2 md bishop mar andhivand div

giving a right to a divorce there
fore does not imply that it must be
granted bytheby the courts there must
be something more than this there
must be the designation of a court or
the presumption would rather be that
the legislature was prescribing for iti
own government the cases in which it
aouwouldwoulad exercise the legislative power of
annulling thithe bonds of matrimony
just as it might prescribe in advance
the cases in which it wouldatwould or would
notnoot change the name of parties or li-
cense the sale of lands or dasspass private
lawiTupon any other subject what-
ever the doctrine of thetho appellee if
it proves anything proves too much
for if it has any soundness any valid-
ity whatever it proves not that the
district court may grant divorces but
that the legislature having deterdetert
mined what should be sufficient causo
esca for divorce has stopped short a
that point and being unwilling to ves
the competent courts with power tt
grant them has thought prproper to
leave the jurisdiction where by the
settled rules of english and amerilamerican
law it is inherent that is cosayto say inn the

1

legislature
this must be the nileruie of prinprincipleciple

and any ruling that any court can
taltaitalctauec the power of t r is one of


