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GENTLEMEN OF THE JURY:

Death under any circumstaneces
is a solemn event. We can pever
witness it without a shade of mel
ancholy. The nearer weare brought
to it the sadder are our reflections
The duties we discharge at the bed-
side of the expiring, and the rites
we perform at the burial,are always
attended to with feelings subdued
as by an awful and mysterious pres
ence. Every barbinger of its com-
ing,every wail which betokens that
it bas come, every souvenir that
perpetuates its memory, e¢heck the
flow of cheerful thought, dim the
brightness of life’s outlock, and
cast a funeral gloom over our path-
way. It seems to come especially
near when those die to whom we
are related by consanguineeus ties;
and often nearer when friends
spiritually Kindred to us go to that
“‘bourne from whence no traveler
returns.”’

Death always wears a'orim visage.
Those who have pever seen it, ex
cept where disease or accident has
marked its victim, when the last
heurs of the departel have been
soothed by the ministrations of af
fection, have seen it in its least for-
bidding aspecij but even then the

smile of Providence seems for the|

time withdrawn, and the earth is
dreary and desvlate But when
life has been sacrificed to the wrath
or avarice of man, and the brief
span of existence has beeu curtailed
by vielence, the heart grows »ick
with horror at the appalling spee-
tacle.

It is no holiday affair to investi-
gate by what diabolical human
agency even one man has ¢come to
an untimely end, e-pecially when
the possible issue of such inq;iry
may be torequire another death by
way of expiation. This case in-
volves still more—the details of a
wholesale slaughter, You have
been selected to hear evidence, and
to decide whether Johu D. Lee is

uch a moral monster as to embrue
{liﬂ hands in the blood «f men, wo-
men and children, in a cold-blooded
MASSA - Te. .

I kmow you canuot approach this
subject except with feelings of awe,
with trembling and fear; for you
and I and all of us are treading up-
on =acred ground, Wae are stirring
the ashes of the dead. We are
searching for the blood, unworthily
spilled, spilled by murderou< hands,
lhat we may lay it upon the guilty.
Its touch, wheie you put i+, will
blast, wither and destroy.  He
whom you touch, in thix holy
office, will be marked for a felon’s
death,

In this solemn and responsihle
function, I feel assured, you will
proceed with the eaution and diffi-
dence wheh  “ever characterize
earnest and ecandid men, that you

will formn no basiy Judguwent, that

Salt Lake City, Wednesday, August 235, 1S75.

you will not suffer vour decision to
be influenced by any fanatical party
zeal; iin short, that you will be
governed by no capricious moods,
by no sentiments that are alien to

your high duty. And I say toyou,
gentlemen, that any mistake you
commit by proceeding too hastily,
upson prejudice, with voluntar
blinduess of mind to the indiea-
tions afforded by the evidence—any
mistake, I say, thus arising from
aught bat that infirmity of judg-
ment which sometimes prevents
the best men from coming to just
conclusions wherr they are ~arnest-
ly endeaveoring to doso, will ex-
pose you to the same moral con-
demnation as though you had
taken life like an assas<in, instead
of through eriminal negligence or
perversity by a false verdict.

Veol. XX1V.

-

The testimony submitted to you
discloses that there were at least
twenty-four eye-witnesses of the
tragedy: P. Klinzensmith, John
M. Hizbee, Carl Shirts, Charles
Hopkins, Wm. C. Stewart, John D.
Lee, Joel White, Rebert Wiley,
Ira Allen, Samuel MeMurdy, Thos.

y | Cartwright, Wm. Bateman, —

Clark, Ezra Curtis,Samuel Peollock,
Wm. Young, Harrison Pierce, Jas.
Pierce, Samuel Knight, Richard
Harrison, John Mangram, ——
Slade, Swen Jacobs and James
Williamson. Bix are dead, four of
the others are mentioned as defend-
ants in this indictment, leaving
fourteen that might testify. Dame
and Haight, who are indicted,
were not at Lthe scene of the massa-
ce. Jukes, Adair and Wilden,

The patient attention you have
siven to the proceedings during the
ntroduction of the evidenve I a¢
cept u8 an earnest of yodr de~ire to
learu the facts with judicial interest
and fairness, a~ a ~igniticant sign
that you will bring to the consider-
ation of that evidence a robust and
fearless judgment.

To proceed with the desired thor-
oughness and eaution, you are not

permitted to go out and make in- |

quiries You nave beén sworn and
placed inconfinementunder charge
of ufficers of eourt, You have been
0 requestered that you could Jearn
nothing on the impulsenf yourown
interest or curiosity. ou have
been obliged to limit your inquiries
to such facts as have been brought
hefore y ou, to so mueh of the bloody
transaction as has been submitred
to you. The government has made
a distinet charge against the pris

oner at the bar, and it assumes to
give you the nceessary iufurma-
tion.

The genius of crime is so secre-
tive that often the govermment is
obliged to submit cases to juries
upon mesagre and fragmeuntary tes-
timony: then jurors are prompted
by a sense of the situation to give
the fullest consideration to facts so
brought to light. They ean iufer
nothing against the good faith of
the prosecution from the paucity of
the evideunce, if every clue to new
and additional light has been fol-
lowed, If every source of informa
tion has bcen explored, and every
agency utilized to lift the veil under
~ hich erime is wont to hide itself.
{f,under such Gisadvantage,enough
cau be seen to warrant convietion,
a cording to the strict and humane
rules that govern in respect to the
measure and plenitude of proof, the
jury prenovuuce the verdict of
guilty, otherwise they acquit, lest
the innocent suffer iustead of the
guilty.

The erime now under investiza-
tion was one of unprecedeunted
wickedness, It will gratify the
sense of retributive justice which
every man, not an enemy of his
kind, feels, to discover the perpe-
trators and hang them. They
should not be permitted to live!
That c¢rime so shocks us, was com-
mitted with suech cirevmstances of
atroeity, that no punishment ~eems
adequate. But in proportion teo
the turpitude of the ¢iime charged
and the severity of the punishment
should be our diligence and eir-
cumspection in looking for and
condemning the fiends that planned
and enacted that scene of horror
who have since cursed the earth
with their baneful piresence for the
period of eighteen years,

Have you been furnished with
adequate evidence to sati~fy you
that you have been made acquaint-
ed with the bloody tran-action?
Do you think it has been so cir-
cumstantially described and de-
tailed to you that no other person
exists, whocould ve brought hefore
you, and could tell you more of i1?
Has it been so described that you

| feel as-ured, if others do exist who

can testify on the subject, that
what they would say would add no
new fact to what you have already
learn~4? Unless you have been
permitted to Know hy evidence all
that ean be learned from witnesses,
you can not feel that assurance of
the correctness of your judgment
that amounts to a *“moral certain-

eéan not have that assurance which
is not Feset with that misgiving
which, aceording to law, acquits,
called a “reasousble doubt.”

i

ject of this inquiry.

ty” of the defendant’s gulit—you |

who wure also indicted, have not
tl:;een mentioned in the transac-
on.

Of these fourteen, who areeligible
to testify, only P. Klingensmith,
Joel W hite, S8am’l Pollock, William
Young, and James Pierce have
been put on the witness stand.
Ten others could have been called,
and hauve not been called. They
are all within the jurisdiction of
this court.

Now a remark as to the exami-
nation of those who were called to
the stand. Smith and White were
put under oath by the Prumutinn.
and directed to state all they heard
sald and saw before going to the |
Meadows, all they heard said and
saw at that place, on the day of the
slaughter, and on all of the preced-
ing days they were there.
secution also called Pollock, Young
and Pierce, Thedirections to them
were, “Tellall you saw during the
same period; but don’t repeat a
word you may have heard anybody
say.” Those witnesses testified
anccordingly. The prosecution did
not permit these latter witnesses,
on cross-examination, nor when
called as witnesses for the defense,
im transcend those inexorable lim-
ts.

Smith and White have testified,
on questions put by the prosecu-
tion, to conversations, to rumors,
to acts, which they said had oceur-
red at Cedar City, and at other
places, before the slaughter, and

| sallied out to the final assault,

The pro- |

as a pantomime; they were not
fermittedtontata what was said
n connection with any act which
they mentioned. They were at the
Meadows; they saw gll that an

body saw, and heard much Bafcl
that would explain those acts; but

they were compelled to testify as|h

though they had been deaf, and
saw the transaction with the sense
of hearing abolished.

Gentlemen of the Jury, the
charge against the defendants
named im this indictment is that
they, by agreement, and concert of
action, Kkilled and murdered the
emigrants. As before remarked,
they did not all go from one place;
they did not occupy one camp at
the Meadows; they were not con-
tinuously together. They were
there two or three days before the
massacre. During that interval the
emigrants were intrenched,and the
Indians fired upon them. On the
fatal day, no Indians were to be
seen; they had in fact cencealed
themselves in the sage brush. They
were in ambush, from which thgy

n
that day the emigants came into
communication with the Mormons,
under a flag of truce, surrendered
their arms, abandoned their pro-

rty, and placed themselves under

ormon protection, to be conduct-
ed back to Cedar (City. The chil-
dren and wounded had been placed
in wagons provided by the Mor-
mone; these wagons had started to-
wards Cedar,under the lead of John
D. Lee; next marched out the
women, lastly the men. 'This pro-
cession marched for nearly three
quarters of a mile, the Mormons
tmve]inq abreast or nearly so of the
men belonging to the emigrant
party, when the massacre com-
menced. ILee had gone with the
wagons over a rise of ground, and
was out of sight of the men. That
was his final departure from the
field, He conducted the children

in safety away. |

Two important and vital ques-
tions must be determined—first,did
the Mormons take part in the mas-
sacre? If so, was it previously

on when lL.ee was present?

If there was no agreement, or
concert of action, each man, of

prior to going to the Meadows.
They likewise testified to conversa-
tions, rumors, and acts at the Mea
dows. Nor were they confined to
stating conversations between those
who are indicled, or between those
persons that acted in concert, or
that seemed to be bound together
by some combination with each
other, or with Lee. All conversa-
tions, no matter between whom, or
where occurring; all rumors, no
matter how vague or impersonal;
all acte, no matter by whom done,
or how 1rrelevant; were testified to
by them. The defence inferposed
objections, but they were unavail-
ing to exclude anything.

The trapsaction really consisted
of what all the actors at the Mea-
dows said and did while together,
by way of preparation before going;
of all they said and did on their
way thither; and all they said and
did after they arrived. After some
evidence of combination for going
there, the acts and declarations of
individuals belonging to the party, |
in the absence of the others, with-
in the same scope of time and
place, relating to the common pur-
pose and in the execution of it,
would also be included in the tech-
nical res gestce—would form part of
this transaction which is the sub-
Smith &
White ranged over this field with-
out the Jeast check. No combina-

this—that the persons whose names
have been mentioned were called
m%n to the Meadows to save the
emigrants that had survived the
protracted attacks of the Indians
and to bury the dead. On this

went simultaneously from Cedar
City, Harmony and Washington.
They carried implements suitable
for interring the dead. They also
carried firearms—these werealways
in demand; the farmer seldom went

gun. BSmith and White are the
only witnesses who have given full
testimony. The prosecution, it is
true, called Polleck, Young and

tion, howvever, was shown, beyond |

ostensibly humane errand men |

course, was nw responsible for his
own acts, as there anything
said, done, or agreed upon, which
should affect Lee with notice, when
he headed the retreating emigrants,
that such a butchery was to be ex-
ecuted when they came opposite to
that masked battery of Indians?
That attack was either made b
the Indians alone, or by Indians
and individual Mormons that were
more savage than Indians; or it
was initiated by Mormons, organ-
ized and using the Indians asallies.
It was a sudden attack, unlooked
for alike by Mormons and emi-
grants, and originated in the natu-
ral ferocity and treachery of the
Indians; or iv was preconcerted by
Mormons as individuals or as a
party, acting upon a like impulse
of treachery and ferocity. Yom
must decide in your own minds
how it transpired. You can not
convict L.ee unless you find from
the evidence that there was such
preconcerted plan, and that he was
a party to the damnable compact.
As Lee did not participate in the
slaughter, and was not present or
in view of if, the hypethesis that
he and the others pre-arranged the
destruction, ean not be adopted,
unless there isevidence of it. There
must be such a state of facts proved,
beyond a reaconable doubt, as are
nof only consistent with, but such
facts as prove, that supposition.
The facts proved must be inconsist-
ent with any othersupposition that
can reasonably be propounded. In
other words, the conspiracy must
be proved; and it can only be estab-
lished, indirectly, by proof of such
facts as exclude all probability that
he had no notice that such an at-
tack was contemplated by those
who made it, whoever they were.
Gentlemen of the Jury, are you
grepnrﬂd to decide that question?
ou are informed that fourteen
men were there, who are now with-

even to his fields without his trusty | in reach, and could give you infor-

matinn. Do you feel safe in decid-
ing before you have heard what
th;y have to say?

ou cannot infer, beforehand,
that any of these witnesses are

Pierce; but they were only per-
mitte{l’ to deseribe the transaction

-

guilty: such an inference would |

involve a decision of the very ques-
tion on which their testimony is
necessary. All the eyewitnesses
who have been produced have tes-
tified. A witness is always privi-
leged to decline to testify, when to
do so would, in his own opinion,
ave a tendency to support any
criminal charge that might be
brought against him; but, so far, -
none of these witnesses have assert-
ed any such privilege." If the trans-
action, represented correctly,would
not inculpate the witnesses who
were then on the ground, they
would not only be obliged to testi-
fy, but they would feel most willing
and eager to do so for the sake of
justice to the innocent no less than
the guilty.

I can imagine a ease in which
you would be justified in judging
of the transactien from the testi-
mony of part of the witnesses,
‘without feeling any hesitation from
the absence of the others. If the
witnesses, who actually testified,
stated what was in itself credible;
if they agreed with each other, and
so represented the ecase that, be-
lieving it as stated did not involve
the conclusion that the witnesses
were destitute of all the qualities
that entitle witnesses to respect
and confidence, a few of the many
might produce a conviection of the
truth, not less strong and abiding
than if the number testifying were
multiplied a hundred times.

Are Smith and White such wit-
nesses? They are pot likely to be
better witnesses, nor better men,
than they represent themselves.
L.et us contemplate them for a mo-
ment as they have exhibited them-
selves. First, Philip Klingensmith.
He informs you that in 1857 he was
a bishop of the Mormon Church at
Cedar, having no Jocal superior,
except I[saac C. Haight, who was
president of that Stake. As bishop
he was not enly aspiritual teacher,
but a patriarchal adviser of the peo-
ple in all their temporal aflairs. He
states hearsay respecting opinions
of other persons than Lee, expressed
at Cedar, to the effect that these
emigrants ought to be destroyed;
that he opposed the proposition to
make war on them, but only be-
cause it would be bad policy. His
views prevailed for a time, but he
was finally overruled, and the doom
of the emigrants was pronounced.
He acquiesced. He gives you to un-
derstand that he was informed be-

fore he went to the Meadows, by
the ominous words of Ira Allen,
spoken to him and White, on their

Y | return from Pinto, that the emi-

grants were to be slaughtered. His
heart revolted against it, but on
the summons to go, he made no
opposition. He went, knowing
the purpose of the journey. Ko
made no protest against it, either
before he left Cedar, on the way, or
during the time the butchery was
being planned and executed on the
field. And when the fatal mement
came, when, as he says, the emi-
grants were abreast of the soldiers,
separated from them only by a few
feet; after he had walked with
them long enough to read their sad
countenances, inthe light of their
impending fate; after he had had
time to'glance his eye forward,to the
helpless children, and the anxious
mothers, never to be re-united, and
to reflect what an atmeitﬁ was
about to be perpetrated; after he had
had time to remember that he had
raised his feeble voice against the
damnable ‘“‘taking off,’”” and was
now an unwilling witness and par-
ticipant; when it might he expect-
ed he would shrink from such an
unnatural erime if he ever had a
throb of humane feeling; when, as
we must suppose, there was in the
spectacle before him much to excite
pity for these devoted people, and
heroism to save them, or, at feasr,
humanity enough not to take any
part iin tﬁeir destruation—in thia ’
predicament, what did Smith do
Does he confess that he was aj-

alled by the thought orf such in-

wmanity ? Does he indieate tbal
his phlegmatic nature was stirred
by any emotion whatever? When

e erder to fire was giveun, aceord-
to his testimony, why did he nol
discharge his gun_ in the air oriu
the earth? It was noet a momento!
ehurelx surveillances every maln
prerent, if Bmith’s teslimmony iIs

(Concluded on page 108)



