the original is equally gool. The
identification of such kill of excep-
tions is perfect, vouched by the
signatures of the trial judge, the
clerk of the District -Court, and the
olerk of the Bupreme Court. Toig-
nore such authentication would
place this court in the attitude of
resting on & mere technicality to
avoid an inguiry into the substan-
tial rights of a party, as considered
and determined by both the trial
court and the SBupreme Court of the
Territory. In the absence of a
statute or special rule of law com-
pelling such a practice, we decline
to adopt it.

Passing from this question of prac-
tice to the merits, the principal
question, aud the only one we deem
necessary to consider, is this: The
wife of the defendant was called as
a witness for the prosecution, and
permitted to testiry as to confessions
m#ade hy him to her in respect to the
crime churged, and her testimmony
was the only direct evidence against
him. This testimony was admitted
under the first paragraph of section
1158 of the Code of Civil Procedure,
enacted in 1884, sectlon 3878 of the
Compiled iaws of Utah, 1888, which
reads: **A bushand cannotbe ex-
amined for or agaipnst his wife,
without her consent, nor & wife for
or against her husband, without hils
consent; nor can either, during the
marriage, or afterwards, be, without
the congent of the other, examined
asto any comunication made by
one to theotherduring the marriage;
but this exceptivn does not apply to
a civil action or proceeding by one
against the other, nor to a criminal
action or proceeding for a crime
committed by one against the
other.” And the contention is,
that polygamy is within the lan
guage of that paragraph a crime
committed by the husband agaiust
the wife. We think this ruling
erroneous. A technical argument
against it is this: The sgection is
found in the Code of Civil Proced-
ure, and its provisionsshould not be
held to determine the competency
of witnesses iu criminal cases,
especially when there is a Code of
Criminal Procedure which con-
tains sections prescribing the con-
ditions of competency. Bection 421
of the Code of Criminal Procedure,
section 5197 of the Compiled Laws,
1888, i8 as follows: “‘Except with
the consent of both, or in eases of
¢riminal violence upon one by the
other, neither husband nor wife are
com petent witnesses for or against
each ether, in a criminal action or
proceeding to which one or both are
parties.’’ Clearly under that section
the wife is not a competent witness.
It ia true that the Code of Criminal
Procedure was enacted in 1878, and
the Code of Civil Procedure in 1884,
80 that the latter is the last expres-
sion of the legislative will; but a not
unreasonable construction is, that
the last clause of this paragraph was
inserted simply to prevent the rule
stated in the first clause from heing
held to apply to the cases stated in
the last, leaving the rule controlling
in criminal cases to be determioed
by the already enacted sectivn in
the Code of Criminal Procedure.
This construction finds support in
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the fact that the same legislature
which enacted the Code of Civil
Procedure passed an act amending
varipus sections in the Code of
Criminal Procedure, among them
the mection following section 421,
quoted above, and did not in terms
amend puch section {Lawsof Utah,
1884, chapter 48, page 119,) and in
the further fact that the same Jegis-
lature passed an act for criminal
procedure in justices’ eourts, and in
that prescribed the same rule of
competency, and in the same
language ns is found in section 421
(Laws of Utiah, 1884, chapter 54,
section 100, page 1563.) It can
bard]y be believed that the legisla-
ture would establish ope rule of
competeney for a trial in a justice’s
court, and » different rule for a trial
of the same offense on an appeal
to the District C'ourt. And there
are many offenses of which justices’
courts have jurisdiction which are
like polygamy in theirsocial immor-
ality audbtheir wrong to the wife.

But we do not rest our conclusion
on this techuical argument. If there
were but a siugle section in force,
and thatthe one found in the Code
of Civil Procedure, we should hold
the testimony of the wife incompe-
tent. We agree with the Supreme
Court of California, when, in speak-
ing of their codes, which 1in reapect
Lo these sections are identical with
those > Utah, it says, in People va.
Langtree, (64 Cal. 259,) ‘‘we think
upon a fair construction both mean
the same thing, although the Penal
Code is more explicit than the other.
On this, as on nearly every other
subject to which the codes reluts,
they are simply declaratory of what
the law would be if there were no
codes.”” (Heealso People vs. Mull-
ings, 88 Cal. 138.)

It was a well-known rule of the
common law that peither husband
nor wife was a competent witness in
a criminal action sgainst the other,
except iu cases of personal violence,
the ote upon the other, in which
the necessities of justice compelled
a relaxation of the rule. Wenre
aware that language similar to this
has been presented to the SBnpreme
Courts of several States for eonsider-
ation. Some, as In lowa and Ne-
braska, liold that a new rule is
thereby established, and thatthe
wife 18 a competent witness against
her husband in a criminal prosecu-
tion for bigamy or adultery, on the
ground that thoee are the ecrimes
gpeolally against her. (Btate vs.
Bloan, 56 lowa, 217, Lord ve. State,
17 Neb. 526.) While others, as in
Minnesota and Texas, hold that by
these words no departure from the
common Iaw rule Is intended. (State
ve. Armstrong, 4 Mion. 251; Com-
pton vg. State, 13 Texas Appeals,
274; Overton vs. Btate, 43 Texas,
616.) This precise question has
never been before this court, but the
common law rule has been noticed
and commended in Stein va. Bow-
miin, (13 Peters, 209, 222,) in which
Mr. Justice McLean used this lang-
uage: It is, howuever, admilted in
all the cases that the witeis not
competent, except iu cases of vio-
lence upon her person, directly to
criminute her husband,or to disclose
that which she has learned from hjm

iu their confidential intercourse.’’
“This rule is founded upon the deep-
est and soundeat principles of our
nature, prineiples which Wavegrown
out of those domestic relations that
constitute the basis of civil rociety,
and which are essential to the en-
joyment of that confidence which
should suhsiast between those who
are connected by the nearest amd
dearest relations of life. To break
down or ioipair the great prineiples
which protect the sanctities of hus-
band and wife would be to destroy
the best solace of human existence.
We do not doubt the power of the
legizlature to change thisancient
and well-supported rule; but an in-
tention to make such a change”
ahould aotlightly be Imputed. It
cannot be assumed that it isindiffer-
ont to sacred things,or that it means
to lower the holy rvlations of hus-
band and wife to the material plane
of simple contract. Bo, before any
departure from the rule affirmed
through the ages -f the common
lIaw-——a rule haviog ite solid founda-
tion in the best interests of society—
can be adjudged, the language de-
claring the legislative will should
be 8o clear a8 to prevent Joubt as to
its intent and limit. Wlhen a code
is adopted, the understandivg is thut
such code is a declaration of estab-
lished law, rather than an enact-
ment of new and different rules.
This is the idea of a code, excepl as
to matters of procedure and jurisdic-
tion which often ignore the past,
aud require aflirmative deseription.
We conclude, thetefore, that the
gection quoted from the Code of
Clvi] Procedure, if applicable to a
criminal case, should not be ad-

judged as working a departure
from the old and establish-
ed rule, unless its language

imperatively demands such con-
atruction. Does it? The clause in
the Civil Code is unegative, and de-
clares that the exception of the in-
competency of wife or husband as
a witness againet the other does not
apply to a erimipal action or pro-
ceeding for o crime committed by
vne against the other. Is polygamy
such a crime against the wife? That
it i no wrong upon her person is
conceded; and the comnmon law ex-
ception to the eilence upon the lips
of husband and wife was only brok-
en, as we have npoticed, in cases of
assault of one upon the other. That
it is humiliation and outrage tc her
is evident. If thatis the test, what
lmit is imposed? Is the wife not
huriiliated, is not her respect and
love for her husband outraged and
betrayed, when he forgets bis in-
‘tegrity as a man and violates an

human or divine enactment? B
ahe less sensitive, is she less humili-
ated, when he commits murder, or
robbery, or forgery, than when he
commits pulygamy or adultery? A
true wife feela keenly any wrong of
| her husband, and ber loyalty and
reverence are wounded and humili-
ated by such conduct. But the
guestion presented by this statute is
not how much ehe feels or suffers,
but whether the ciime is one against
her. Polygamy and adultery may
be crimea which involve disloyalty
to the marital relation, but they are
rather crimes against such relation




